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Proving, * hat 
The Freedom of an ENGLISHMAN' 8 Pe 
And his Property i in his Goods, 


Have been more than Thirty Times 0 by 


the MONARCHS of ENGLAND. 


J confidered all the Oppreſſions that are done under the Sun, 
and beheld the Tears of ſuch as were oppreſſed, and they 
had no Comforter ; and on the Side of their Oppreſors there 
was Power, but they had no Comforter. 

ROYAL EXPERIENCE. 


| That which hath been, is now ; and that which is to be, hath 
already been. Bus TH AUTHORITY, 


333 
» 


G * 2 —_ ho. a. c n n 1 * „ 200% 0009 2064 Wanonegsy 
at ta 4.4 C 0 
—W > * WAY TT 0 0 3 e oO „ — td Pw * 6 3 3 we * n 


| = 0 ND O N, 
ene for W. N1COLL, in &. Pauls Clureh-Y ard. 


, WO. 
[-Price ONE SHILLING, n 42 


8 


e eee 
P R E F A CE. 


ER ERE may one behold the ſeveral traverſes of State 
g x7 N betwixt the Upholders of the Royal Prerogative, 
s and the Aſſertors of the Subject: Liberties. The 
A. former endavoured to ſupport (and perchance to 
enlarge) the King's Prerogative, how in ſome caſes it is too 
2 high to come under the roof of the Lau; and the diſcretion 
ef the Sceptre as Guardian for the general good of the Com- 
monwealth, muſt be intruſted on ſome emergencies with the 
managing of its own might. And ſeeing Crowns commonly 
Keep what they once catch, loath to abate a whit of that Power 
inveſted in them, at leaſtwiſe exerciſed by them; no wonder if 
the Courtiers ſtickled for their Maſter's right, and, as the ap- 
3 purtenances, were ⁊calous for that Power and Honour on 
* whom they depended. = 
On the other fide the Aſertors of the Subjects Liberties, 
3 Truſtees for the Country's Good, engage earneſtly to retrenck 
# the Prerogative within the known limits of Law, that ſo 
* Subjects may be at a certainty how to ſquare their loyalty and 
3 obedience, For Allegiance is willingly and cheerfully paid, 
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Vuere there is a ſure and ſtanding Rule whereto Sovereigns 
commands and Subjects duty is to be conformed. Otherwiſe 
their loyalty flatteth and deadeth by degrees, when expoſed to 
an unbounded Arbitrary power, ſo that they never know an 
end of their own obeying, but are in daily fear of new preſſures 
from a lawleſs power, wheſe pleaſure is all the reaſon of 
impoſing them. Beſides, unlimited power in a Prince carrieth _ 
in itſelf a flrong temptation to Tyranny, and mortal man his 
corruption is ſcarce to be truſted with ſo great a command for 
Fear of abuſing thereof.  ” 
F We late had no other deſign in the edition herecf than the 


, general good, hoping that Readers of all ſorts may gain 
I benefit thereby. ps | | = 
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2 „ Parliamentara. 


Sir Francis Sevimour” s Speech, March 22, 1627 8 
HIS is the great Counce! of the Kingdom, and here, 
if not here alone, his Maje/iy may fee as in a true 


BY the ſtate of the Kingdom. We are all called hither 


by his Maj;/ty's writs to to give him faithful councel, ſuch 


as may ſtand with his honour, but that we muſt ds with- 


Ou! Jattery ; ; and choſen by the Ccinmons to deliver u 
their juſt grievances, and this we muſt do without fear. 

But how can we ſp.ak our atfections, while we retain 
our fears, or ſpeak of giving, till we know whether we 
have any thing to give or not? For it his Maje/ty thall be 
perſwaded to take what he will, what need we to give. 

I muſt contets he is no good Subject that would not 
willingly and freely lay down his life, when the End may 


e the ſervice of his Majefty, and the good of the Com- 


mon-wealth. But he is no good Subject, but a flave, 
that will have his goods taken from him againſt his will, 
and his Liberty againſt the Laws of the Kingdom. 


The Speech and Argument of Mr. Creſwel | of Lincoln's Inn. 
Stand up to ſpeak ſomeæwhat concerning the point of 
the Subjects grievance by impriſonment of their per- 

{ons without any declaration of the cauſe, contrary unto, 


an. in derogation of the fundamental Laws and Liber- 


tics of this Kingdom. 

And this word Confinement not being to be found in 
any one caſe of our law, if therefore it is become the 
language of State, it is too diſficult for me to define. 

I find our Law doth ſo much fayour the Subjects Li- 
berty of his Perſon. chat che Body of a man was not liable 

| | tO 


* 


[( 4 ] 
to be arreſted or impriſoned for any other cauſe at the 
Common Law, but for Force, and things done againſt 
the Peace. For the Common Law(being the preſerver 
of the Land) ſo abhorrcth force, that thoſe that commit 
it ſhe accompts her capital enemies, and therefore did 


ſubject their bodies to impriſonment. But by the ſtatute 


of Marlebridge, Cap. 25, which was made 35 Hen. 3, who 
was the eighth King from the Conqueſt, becauſe Bailiffs 
would not render accounts to their Lords, it was enacted, 
that their Bodies ſhould be attached: And afterwards by 
the ſtatute 23 Edw. 3, 17, who was the 11th King at- 


ter the Conqueſt, becauſe men made no Conſcience to 


pay their Debts, it was enacted that their Bodies ſhould 
be attached. But before thoſe ſtatutes no man's body was 


ſubject to be taken or impriſoned otherwiſe than as afore- 


ſaid. Whereby it is evident how much the Common 


Law favoured the Liberty of the Subject and protected 


by, 


his Body from impriſonment. | 
The Law holds no damage a ſufficient recompence for 


2 wrong which is corporal. 
And Huſſey chief Juttice in 1 H. 7. fol. 4. faith that Sir 
Fohn Markham told King Edw. 4. he could not arreſt a 


man either for treaſon or felony, as a Subject might, 


becauſe that if the King did wrong, the party could not 
have his Action againſt him. | 

And if the King's Writ under his great Seal cannot 
impriſon the Subject, unleſs it contains the cauſe, ſhall 
then the King's Warrant otherwiſe do it without con- 
taining the cauſe, that his Judges upon return thereof 
may likewiſe judge of the ſame either to remain, or 
judge the party impriſoned ? | 


Sir Robert Philips his Speech, March 22, 1627. 
1 Can live although another without a title be put to live 
with me; nay, I can live although I pay exciſes and 
impoſitions more than J do: but to have my Liberty, 


which is the ſoul of my life, taken from me by power, 


and to have my body pent up in a gaol without remedy 


by Law, and to be to adjudged, Oh improvident Ancef- 
tors! Oh unwiſe Fore-fathers ! to be fo curious in pro- 
| | riding 
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111 
viding for the quiet poſſeſſion of our Laws, and the Li- 
berties of Parliament, and to neglect our Perſons and 


i 


Bodies and to let them lie in priſon, and that durante bene 


placits, remedileſs. If this be Law, what do we talk 


of Liberties? why do we trouble our ſelves with the diſpute 
of Law, franchiſes, propriety of goods, and the like? 


What may any man call his, if not Liberty ? 


Sir Humfrey Maye, March 22, 1627. 
Et us take heed of diſtracting the King, who is young 
- and vigorous, full of ſpirit and courage, and may be 
won to our devices by our complying, and alledging 
all theſe illegal proceedings were actions of Neceſſity, 
and the like, with other things by way of excuſe, 


Sir Edward Coke's Speech, March, 25, upon a Queſtion of 


Law in point of the Fudgment given in the Kings Bench 
Mich. 3. Caroli, viz. That a Priſoner detained by Com- 
mitment per ſpecial. mandat. Regis without expreſſing a 


3 Cauſe, is not bailable. 


1 is true that the King Prerogative is a part of the 
Law of this Kingdom and a ſupream part, for the 
Prerogative is highly tendred and reſpected of the Law; 
yet it hath bounds ſet unto it by the Laws of England. 

Shall I prove it by matter of record ? Fac hoc & wives. 
It is 18. E. 3. Rot. 33. coram Rege, John Bilfton's Caſe ; 


who being committed and detained in priſon by com- 


mandment of the King, was diſcharged by Habeas corpus, 


eo quod Breve Domini Regis non fuit ſufficiens cauſa. 


All the Acts of Parliament in title of accuſation are 
direct to the point, and alſo the 16 Hen. 6. Brooke and 


Littleton, 2. 1. monſtrans de fait 182 per Cur. The King 
cannot command a man to be arreſted in his preſence : 
the King can arreſt no man, becauſe there is no remedy 


againſt him, 1 Hen. 7. 4. likewiſe prædict. flat. > 18, 
the Kings pleaſure is not binding without the aftent of 


the Realm. 


I never read any opinion againſt what I have aid, but 
that of Stamford, yet I ſay not that a man may not be 
committed without preciſe ſhewing the cauſe in particu- 

= | lar; 


fs 3 


lar; for it is ſufficient if the cauſe in general be ſhewed, 


as for Treaſon, &c. 1. E. 2. at. de frangend. priſon. nullus 


habeat judiciitm, &c. there the cauſe of impriſonment muſt 


be known, elfe the Statute: will be of little force; the 


words thereof do plainly demonſtrate the intent of the 
Statute to be accordingly. IS 
I will conclude with the higheſt authority, that is, 25. 


chap, of the Ads of the Apoſtles, the laſt yerſe, where 
Saint Paul faith, I is againſt. reaſon to ſend a man io priſon 


without ſhewing a Cauſe. | 
The Duke of Buckingham's Speech, to his Majeſty. 


V. Ethinks I now behold you a great King; for love 


is greater then Majeſty, Opinion that your People 
loved you not, had almoſt loſt you in the opinion of the 
World: but this Day makes you appear, as you are, à 
glorious King, loved at home, and now to be feared #» 
broad. | 


This falling out ſo happily, I beſeech you give me 
leave to be an humble Suitor unto your Maje/ty. Firſt 


for my ſelf, that I, who have had the honour to be your 
Favourite, may now give up my title unto them, they 
to be your Favourite, and I to be your Servant. My 
ſecond ſuit is, that they having done all ſo well, you will 
account of them all as one, a Body of many Members, 
but all of one Heart. Opinion might have made them 
differ, but Affection did move them all to join with like 
love in this great gift. For Proportion although it be 


leſs then your occaſions may aſk, yet it is more then ever 


Subjects did give in ſo ſhort a time: Nor am I perſwaded 
it will reſt there, for this is but an earneſt of their affec- 
tions, to let you ſee, and the World know, what Subjects 
you have, that when your Honour and the good of the 
State is ingaged, and aid aſked in the ordinary way of 

Parliament, you cannot want. | 
Now, Sir, to open my Heart and to eaſe my grief, 
pleaſe to pardon me a Word more. I muſt confeſs I 
have long lived in pain, fleep hath given me no reft, fa- 
| _ vours 
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vours and fortunes no content; much have been my ſes 
cret ſorrows to be thought the Man of Separation, ay that 
divided the King from his People, and them from him. 
But I hope it ſhall appear there were ſome miſtaken 
Ninds, that would have made me the Evil Spirit that 
walked between a good Maſter and a loyal People for 
ill offices; whereas by your Majeſty's favour I ſhall ever 
Zendeavour to approve myſelf x good Spirit, breathing 
nothing but the beſt of ſervice to them all. Therefor 
this Day I account more bleſſed unto me than my Birth, 


A Maſſage by Secretary Coke from the King to the Lower 

= Houfe, April 7. 1628, 8 
3 Hf" Majefty hath again commanded me to put ou in 
1 1 mind how the eyes and intereſt of the Clrifin | 
World are caſt upon the good or ill ſucceſs of this Aſ- 
ſembly. He alſo graciouſly taketh notice of that which 
is in agitation amongſt us touching the freedom of our 
Perſons and propriety of our Goods. And that this par- 
ticular care, which he in no way miſliketh, may not 
retract our reſolution for the general good, he willeth us 
cheerfully to proceed in both, and to expreſs our readineſs 
to ſupply his great Occaſions, upon afſurance that we 
F hall enjoy all our Rights and Liberties with as much free+, 
dom and fecurity in his time, as in any age heretofore, 
Funder the beſt of our Kings. And whether you ſhall think 
fit to ſecure yourſelves herein by way of Bill, or otherwiſe, 
Ho as it be provided for with due reſpect to his Honour 
and the publick good, whereof he Subeeth not but you 
pill be careful; he promiſeth and aſſureth you that he 
ill give way unto it: and the more confidence you thall 
new to his Grace and Goodneſs, the more you ſhall 
prevail to obtain your defiress '  * 


* 


* 
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De Nine Heads of the Houſe of Commons to the Speaker. 
1 fPPHAT it is the ancient right of Parliament, ta 
I diſpoſe of matters there debated in their own 
Amethod. 2 
2. That it is their ancient cuſtom, to conſider of Grie- 
vances before matters of Supply. 2B 

— | B | | 3. That 


4 ] 


: 3. That yet nevertheleſs in this Parliament, to expreſs 


Gur affection to his Maje/ty, contrary to ordinary pro- 
ceedings, we haye proceeded 1n the Supply as far as we 
could in that Committee. | 35 

ir 4 That we haye been ſo far from delaying, that poſt» 
poſing the common and preſſing grieyances, we have 


*; 8 


ey precedency to the ſupply, joyning with it only the 


fundamental and vital Liberties of the Kingdom that 


give ſubſtance to the Subjects. 


5. Further to expreſs the fulneſs of our affections, we 


have exceeded our order in that particular concerning the 
ſupply, which, though later in propoſition, yet hath been 


firſt made ready for concluſion in the Committee, 
more careful to maintain the ſacred Rights and Prero- 
gatives of the Crown than we; and we do conceive that 
the maintaining of the fundamental Rights and Liberties 
of the Subject is an eſpecial means to cſtablith the Glory 
of a Mczgr:k, and that by it his Subjects are the better 
enabled to do him feryice, which hath been the cauſe of 


many Glorious Victories won by this Nation above other 


— 06 gg of larger Territorics and greater number of 
'COPIC, 5 1 5 
7. What information is given ta his Majeſty contrary 
to this, doth proceed from ſych Perſons as (to ſerve their 
own ends) under colour of advancing his Maje/ty's Prero- 
gative, do weaken Royal Power, 
8. We truſt to be cleared in his Majefy's Judgment, 
that there hath been no unneceflary ſtop, but a moſt 
cheerful Proceeding in the matter of ſupply ; and there- 
fore we do humbly deſire that his Maje/ty will take no in- 
formation in this or any other buſineſs from private rela- 
tions, but to judge of our Proceedings by the reſolution 
that ſhall be preſented to his Majefy from the Houle. 

9. Being thus rightly and gracioufly underſtood, we 


aflure ourſelves that the end of this Parliament ſhall ba 


more happy than the beginning. 


iy 


6. No Perſon or Councel can be greater lovers of, or 
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q & Dudley Diggs hs W at a Conference with the 


r ²T D 
refs 1 Am firſt to ſhew uhts your Lordſhips ifi gefleral; that 
1 the Laws of ar a are grounded on reaſon ancienter 


we than Books, confiftitig niuch in unwritten Cuſtoms; yet 


ft» able Predeceſſors and Anceſtors many Times propugned 
we them with a Nolaxizs Mutare ; and ſo ancient; that from 
the the Saxons Days, tiotwithſtariding the Injurics and Ruins 
hat . of Time, they have continued in moſt Parts the ſame; gs 
may appear in old n Monuments of the Laws of 
we »- Fthelbert the firſt Chri/flian King of Kent, Ina King of the 
the * JV of=Saxons, Offa of the Mercians, and- of > alas 
. 94 + Sa OS CS „ J Biblioibeta 
en Alfred the great Monarch, who united tlie e, 


Saxon Heptarchle, whoſe Laws are yet to be 5 
or. ! ſeen, Publithed (as ſome think) by Parliament, as he 
o fſays, to that end uf zu ſub. uno Rege, ſub una Lege 
r / 1.33 
icy And though the Book of Litchfield, ſpeaking of the 
ry 2 troubleſome Times of the Danes, ſays that then; Fus 
ter ſopitum trat in Regnh, Leges & conſuetudines ſopitæ ſunt, 
of and prava voluntas, vis & wiolentia- magis regnabant quant 
cr. FJudicih vel Fuftitia? yet by the bleſſing of God à good 
of King Edward, commonly called Sf. Edward, did awaketi 
2? theſe Laws, Excitatas reparavit, reparatas _ 

ry ? \ decoravit, decoratas confirmdvit; Which con- Liber de Char- 
lp Fir mavit theweth that good King Edward did {ey —_— 
Q2 not give thoſe Laws, which William the fon: 3* og 
Conquerour and all his Succeſſors ſince that 

have ſworn unto, . 1 x 
And here, my Lords, by many Cafes frequent in out 
Modern Laws, ſtrongly concurting with thoſe. of the 
ancient Saxons Kings, I might (if Time were not precious) 
+ demonſtrate that our Laws atid Cuſtoms were the ſame. 
I will only intreat your Lorditips leave to tell you, that 
as we have now, even in thoſe Saxon Times they had their 
+ Courts Barons and Courts Leets and Sheriffs Courts, by which 
(as Tacitus faith of the Germans their Anceſtors). Jura 
2 reddebant per pager & witos: And 1 believe as we have 
now, they had their Parliaments, where new Laws were 
: A made 


* fo full of Juſtice and true Equity, that your moſt honours 


made cum conſenſu Prælatorum, Magnatum & totius Con- 
-munitatis; or, as another writes, cum confilio Prelatorum, 
Nobilium & ſapientum Laicorum. NA 1 
He pleaſed then to know, that it is an undoubted and 
Fundamental point of this ſo ancient Cemmon Law of 
Pigland, that the Subject hath a. true Propricty in his 
goods and poſſefſions, which doth preſerve as ſacred that 
meum and tuum that is the Nurſe of Induſtry, the Mo- 
ther of Courage, and without which there can be no 
Juſtice, of which neum and tuum is the proper object. 
But this undoubted Birthright of free Subjects hat 
lately not a little been invaded and prejudiced by preſ- 
| ares, the more en becauſe they have been purſued 
by 1mpriſonments, contrary to the Franchiſe of this 
Land. And when according to the Laws and Statutes of 
this Realm redreſs hath been ſoügkt for in a legal way, 4 
by demanding Habeas Corpus fram the Judges, and ja 
diſcharge or trial according to the Law of the Land, 
Sassen Bath failed; which hath now inforced the Com- 
mons in the preſent. Parliament afſemþled to examine by 
Acts of Parliaments, Precedents and Reaſons, the truth of 
_ *Exghfh Subjects Liberties — 1 9 


De Argument made by Mr Littleton at: the command of tie 
Houſe of Commons, out of Acts of Parliament and Au- 
thorittes of Law expounding the ſame, at the firſt Conference 

with the Lords concerning the Liberty of the Perſon of every * 


— 


Free- man. 
My Lords, „ | 7 
Bw the occaſions delivered by the Gentleman that 
laſt ſpake, your Lordſhips have heard the Con- 
mons have taken into their ſerious Conſideration the mat- 
ter of Perſonal Liberty; and after long debate thereof 
om divers days, 4s well by ſolemn Arguments as ſingle 
\propofitions of doubts 1 anſwers, to the end no ſcruple 
might remain in any man's breaſt unſatisfied, they have 
upon a full ſearch and clear underſtanding of all things 
pertinent to the Queſtion, unanimouſly declared, That 
no Free-man ought to be committed or detained in 
priſon, or other wiſe reſtrained by the command 1898 3 
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cauſe of the commitment, detainer or. reſtraint be ex- 
preſſed, for which by Law he ought to be committed, 
detained- or reſtrained. And they have fent me with 
ſome other of their Members to repreſent unto your 
Lordſhips the true grounds of ſuch their reſolutions, and 
have charged me particularly (leaving the reaſons of 
Law and Precedents for others) to give your Lordthips 
ſatisfaction that this Liberty is cftablithed and confirmed 
by the whole State, the King, the Lords Spiritual and 
Temporal, and the Commons, by ſeveral Acts of Parlia- 
ment. The authority whereof is ſo great, that it can 


# 


receive no anſwer, dave by interpretation or repeal by 


future Statutes. And theſe that I ſhall mind your Lord- 


ſhips of are ſo direct to the point, that they can bear no 
other expoſition at all; and ſure I am they are ſtill in 
force. 37 i i 
The firſt of them is the Grand Charter. of the Liberties 
of England, firſt granted in the 17th year of King John, and 
renewed in the gth year of King Hen. 3. and ſince con- 


firmed in Parliament above 3o times, Cap. 29. the words 


are theſe, Nullus liber homo capiatur, vel impriſonetur, aut 


_ diſeifietur, de libero tenemento ſuo, vel libertatibus, vel liberis 


conſuetudinibus ſuis, aut utlagetur, aut exuletur, aut aliqus 
modo \aefituatur ; nec ſuper eum ibimus, nec ſuper eum 


mittemut, miſt per legale judicium parium ſuorum, vel per 


legem terræ. Theſe words Nullus liber homo, &c. are ex- 
preſs enough: yet it is remarkable that Matthew Paris 
an Author of ſpecial credit, doth obſerve fo. 432. that 
the Charter of che gth H. 3. was the very ſame as that of 
the 17th of King John, in nullo diſſimiles, are his words; and 
that of King Jaun he ſetteth down. verbatim fol. 342. and 
there the words are directly Nec eum in carcerem mittens : 
and ſuch a corruption as is now in the print might eaſily 
happen 'twixt. 9. H. 3. and 28. E. 1. when this Charter 
was firſt exemplifietct. lt 8 We: 
But certainly there is ſufficient: left in that which is 
extant to decide this queſtion ; for the words are, That 
no Free-man ſhall be taken or impriſoned but by the 
awful judgment of his Peers; which is by Jury, Peers 


for 


”" T1 


for Pares, ordinary Jurors for others whio ate © their 


Peeres; or by the Law of the Land. Which words Law 


of the Land, mutt of neceſlity be underſtood in this Nation 
to be by due proceſs of Law, and hot the Law of the 


Land generally; otherwiſe it would comprehend Bond- 


men, whom we call Villains, which are excluded by the 
word liber; for the general Law of the Land doth allow 
their Lords to impriſon them at pleaſure without cauſe, 
wherein they only differ from the Free- men; in reſpect 
of their perſons, who cannot be impriſoned without a 
. cauſe. And that this is the true underſtanding of thoſe 
words per legem terre, will more plainly appear by-Aivits 
other Statutes that I ſhall uſe, which do expound the 
. ame accordingly. CR 
And in8 E. 2. Ret. Parliam. num. 7. there is a Petition, 
that a Writ made under the Privy Seal went to the 
Guardians of the Great Seal to cauſe lands to be ſeized 


into the Kings hands; by force of which there went a 
Writ out of the Chancery to the Exchequer to ſeize, a- 


gainſt the form of the Grand Charter, That the King or 
- his Miniſters ſhall out-law no man of Free-hold without 
_ reaſonable judgment: And the party was reſtored to 


his land. W hich ſheweth the Statute did extend to the 


a King. 1 Nene N 

I here was no invaſion upon this perſonal liberty, till 
the time of King Edw. the zd, which was ſoon reſtrained 
by the Subject. For in the g E. 3, cap. 9, it is ordain- 


ed in theſe Words; It is enacted that no Man from hencé- 


forth thall be attached by any accuſation, nor forejudged 
of Life or Limb, nor his Lands, Tenements, Goods'nor 
Cattles ſcized into the King's Hands againft the form of 
the Great Charter. And the Law of the Land, 25 E. 3, 
cap. 4, is more full, and doth expound the Words of 
the Grand Charter, and is thus; Whereas it is contain- 
ed in the Great Charter of the Franchiſes of England, that 
no Free-man be impriſoned, or put ont of his Free-hold, 
nor of his Franchiſe nor Free Cuſtom, unleſs it be by the 


Law of the Land: It is accorded, aſſented and eſtablithed, 


that from henceforth none fhall be taken by petition 6r 


ſuggeſtion made unto our Lord the King, or to his Coun- 


cel, 


% 
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cel, unleſs it be by Indictment or Preſentnient of his good 
and lawful people of the ſame neighbourhood where ſuch 
deeds be done, in due manner, or by proceſs made by 
Writ original at the Common Law ; nor that none be out 
of his Franchiſes or of his Free-hold, unleſs he be duely 
brought into anſwer, and forejudged of the fame by courſe 
of Law : And if any thing be done againſt the ſame, it 
{hall be redreſſed and held for null, | | 
Out of this Statute I gbſerye that what in Magna Charta 
and the Preamble of this Statute is termed by the Law of 
the Land, is in the Body of this Act expounded to be by 
proceſs which is made by Writ original at the Common 
* ; which is a plain interpretation of the Words Lau 
of the Land in the Grand Charter. And I note that this 

aw was made upon the commitment of divers to the 
Tower, no Man yet knoweth for what. 3 

The 28 E. 3, is yet more direct, (this Liberty being 
followed with treth ſuit by the Subject;) where the Words 
are not many, but very full and ſignificant: That no Man, 
of what eſtate or condition he be, ſhall be put out of his 
Lands or Tenement, nor taken nor impriſoned, nor diſ- 
inherited, nor put to death, without he be brought into 
anſwer by due proceſs of the Law. Here your Lordſhips 
{ce the uſual Words of the Law of the Land are rendered 
by due proceſs of the Law. _ | | | 
36 E. 3, Ret. Parliam. num. 9, amongſt the Petitions 
of the Commons, one of them being tranſlated into Engliſh 
out of French, is thus. Firft that the great Charter, and 

the Charter of the Foreſt, and the other Statutes made 
in his time and the time of his Progenitors, for the 
Profit of him and his Commonality, be well and firmly kept, 
and put in due excution, without putting diſturbance, or 
making arreſt contrary to them by ſpecial command, or 
in any other. The anſwer to the Petition, which makes 
it an Act of Parliament, is Our Lord the King by the aſ- 
ſent of the Prelates, Dukes, Earls, Barons, and the Com- 
monality, hath ordained and eſtabliſhed that the ſaid 
Chartcrs and Statutes be held and put in execution ac- 
_ cording to the ſaid Petition; which is, that no arreſt 
ſhould be made contrary to the Statutes by ſpecial 
command, This 


FOY | 
This concludes the Queſtion, and is of as great force as 
if it were printed. For the Parliament Roll is the true 
- warrant of an Act, and many are omitted out of the 
books that are extant. ' _ 5 ä 
36 E. 3, Rot. Parliament. num. 20, explaineth it fur- 
ther: for there the Petition is, Whereas it is contained 
in the Grand Charter and other Statutes, that none be 
taken or impriſoned by ſpecial command without indict- 
ment, or other due proceſs to be made by the Law; yet 
oftentimes it hath been and till is, that many are hindred, 
taken and impriſoned without indictment, or other pro- 
ceſs made by the Law upon them, as well of things done 
out of the Forreſt of the King, as for other things; That 
it would therefore pleaſe our ſaid Lord to command 
thoſe to be delivered which are ſo taken by ſpecial Com- 
mand, againſt the form of the Charters and Statutes afore- 
faid. The anſwer is, The King is pleaſed, if any man 
find himſelf grieved, that he come and make his com- 
nlaint, and right ſhall be done unto him. 
37 E. 3, cap. 18, agreeth in ſubſtance, when it faith, 
Though that it be contained in the great Charter, that 
no man be impriſoned, nor put out of his Freehold with- 
out proceſs of the Law; nevertheleſs divers people make 
falſe ſuggeſtions to the King himſelf, as well for malice 
as otherwiſe, whereat the King is often grieved, and 
divers of the Realm put in damage, againſt the form of 
the ſaid Charter. Wherefore it is ordained that all they 
which make ſuch ſuggeſtions be ſent with the ſuggeſtions 
before the Chancellor, Treaſurer, and the grand Coun- 
cel; and that they there find ſurety to purſue their ſug- 
geſtions, and incur the ſame pain that the other ſhould 
have had (if he were attainted) in caſe that their ſug- 
geſtions be found evil ; and that then proceſs of the Law 
be made againſt them, without being taken and im- 
_ priſoned againſt the form of the ſaid Charter and other 
Statutes. Here the Law of the Land in the grand Charter 
is explained, to be with due proceſs of the Law. 
62 E. 3, cap. 3, At the requeſt of the Commons by 
their Petitions put forth in this Parliament, to eſchew 
miſchiefs and damage done: to divers of his Commons b 


falſe 
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falſe accuiers, which oftentimes have made tueir ac- 
cuſation more for revenge and ſingular benefit, than for 
the profit of the King, or of his people, which accuſed 
perſons ſome have been taken, and ſometimes cauſed to 
come before the King's Councel by writ and otherwiſe 
upon grievous pain againſt the Law; It is aſſented and 
accorded, for the good governance of the Commons, 
that no Mag be put to atſwer without preſentment before 
Juſtices, or matter of Record, or by due proceſs, or 
Writ original, according to the old Law of the Land. 
And if any thing henceforth be done to the contrary, it 
ſhall be void in Law, and holden for error. 

But this is better in the Parliament Roll ; where the 
Petition and anſwer, which make the Act, are ſet down 
at large, 42 E. 3, Rot. Parliament, num. 12. = 

| 1 The Petition. | 

Becauſe that many of th: Commons are hurt and de- 
ſtroyed by falſe accuſers, who. make their accuſations 
more for their revenge and particular gain, than for 
the profit of the King or his People, and thoſe that are 
accuſed by them ſome have been taken, others have been 
made to come before the King's Councel by Writ or 
other Commandment of the King upon grievous pains, 
contrary to the Law ; that it would pleafe our Lord the 
King and his good Councel, for the juſt government of 
his People, to ordain that if hereafter any accuſer propoſe 
any matter for the profit of the King, that the ſame mat- 
ter be ſent to the Juſtices of the one Bench or the other, or 
the affairs to be enquired and determined according to 
the Law : And if it concern the accuſer or party, that he 
take his ſuit at the Common Law ; and that no Man be 
put to anſwer without preſentment before Juſtices, or mat- 
ter of Record, and by due proceſs and original Writ ac- 
-- cording to the ancient Law of the Land. And if any thing 
> Henceforward be done to the contrary, that it be void in 
Law, and held for error, 8 ; 

Here by due proceſs and original Writ according to the 
Law of the Lang is meant the ſame thing as per legem terre 
in Magna Charta, and the abuſe was they were put to an- 
{ver by the commandment of the King. : 

| The 


5 The King's anſwer is tuns 
-* © Becauſe that this article is an article of the Grand Char- 
ter, the King wills that this be done as the Petition doth 
demand. | RE a „ 
Buy this it appeareth that per legem terre in Magna Char- 
kla, is meant by due proceſs of the Law. = | 
Thus your Lordſhips have heard Acts of Parliament in 
the Point. But the Statute of Meſtm. the 1 cap. 15, is urg- 
ed to diſprove this opinion, where it 1s expreſly ſaid, that 
a Man is not repleviſable who is committed by the com- 
mand of the King, without any cauſe ſhewn, which is 
therefore ſufficient to commit a Man to Priſon. And be- 
cauſe the ſtrength of the Argument many appear, and the 
anſwer be better underſtood, I ſhall read the Words of 
the Statute, which is thus. | | 
And forafmuch as Sheriffs and others have taken and 
kept in Priſon ſuch as were repleviſable, and have let out 
by plevin ſuch as were not repleviſable, becauſe they 
would gain of the one party, and grieve the other; and 
foraſmuch as before this time it was not certainly deter- 
mined what Perfons were repleviſable and what not, but 
only thoſe that were taken for the death of a Man, or by 
Commandment of the King, or of his Juſticcs, or for the 
Foreſt; it is provided, and by the King commanded, 
that ſuch Priſoners as were before outlawed, and they 
which have abjured the Realm, Provers, and ſuch as be 
taken with the manner, and thoſe which have broken the 
King's Priſon, Thieves openly defamed and known, and 
ſuch as be appealed by Provers ſo long as the Provor be 
living, if they be not of good name, and ſuch as be taken 
for burning of Houſes, feloniouſly done, or for falſe Mo- 
' ney, or for counterfeiting the King's Seal, or Perſons ex- 
* communicated taken at the requeſt of the Bifhops, or for 
manifeſt offences, or for Treaſon touching the King him 
ſelf, fiall be in no cafe repleviſable by the common Writ 
or without Writ. | 1 
But ſuch as be indicted of larceny by inqueſts taken 
before Sheriffs or Bailiffs by their Office, or for light 
ſuſpicion, or for petty-larceny that amounteth not to 
above thc value of Iwelve-pence, if they were not guilty 


of 
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of ſome other larceny aforetime, or guilty of receipt of 
Fellons, or of commandment or force or of aid of Felony 


done, or guilty of ſome other Treſpaſs for which one 


ought not to loſe life or member, and a Man appealed 


by a Provor after the death of a Proyor, if he be no com- 
mon Thief, or defamed ; ſhall from henceforth be let out 


by ſufficient ſurety, whereof the Sheriff will be anſwer- 
able, and that without giving ought of their goods. 

And if the Sheriff or any other let any go at large by 
ſurety that is not repleviſable, if he be Sheriff or Con- 


? | ſable, or any Bailiff of fee which hath keeping of pri- 


ſoncrs, and thereof be attainted, he ſhall looſe his fee and 
office for ever. 0 | 2 | 
And if the under-Sheriff, Conſtable or Bailiff, of ſuch 
as have fee for keeping of priſons do it contrary to the 
will.of his Lord, or any other Bailiff being not of fee, 
they ſhall have three years impriſonment, and make 


Fine at the King's pleaſure. And if any hold priſoners 
2 repleviſable after they have offered ſuſficient ſureties, he 


ſhall pay a grievous amercement to the King. And if 
he take any reward for the deliverance of ſuch, he ſhall 
pay double to the priſoner, and alſo ſhall pay a grievous 


amercement to the King. 
Tue Anſwer. 


It muſt be acknowledged that a man taken by the Com- 
mandment of the King is not repleviſable, for ſo are the 


expreſs words of this Statute. But this maketh nothing 
againſt the Declaration of the Houſe of Commons, for 
they ſay not that the Sheriff may replevy ſuch a man by 
ſureties (ſcilicet Manucaptores) but that he is bailable by 


the King's Court of Juitice. 


For the better underſtanding whereof, it is to be known 


that there is a difference betwixt repleviſable, which is 
always by the Sheriff upon pledges or ſuretics given, and 
ballable, which is by Court of Record, where,the pri- 

ſoner is delivered to his Bail, and they are his Gaolers, 


and may impriſon him, and ſhall ſuffer for him body for 


> body, as appeareth 33, and 36, 83, in the title of Main- 
1 er P. 12, 13, where the difference betwixt Bail and 


* * 


ainprize is expreſly taken. 8 | 
4 - And 


38 7 | 
And if the words of the Statutes themſclves be obſerved, 
it will appear plainly that it extends to the Sheriffs and 


other inferior Officers, and doth not bind the hands of 
the Judges. 


The Preamble, which is the key which openeth the 


entrance into the meaning of the makers of the Law, is, 
Foraſmuch as Sheriffs and others which have taken and 
kept in priſon perſons detected of felony. Out of theſe 


words ] obſerve that it nominateth Sheriffs, and then if 


the "rags thould be included, they muſt be compree 
hended under the general word ther, which doth not uſe 
to extend to thoſe of a higher rank, but to inferiors : for 
the beſt by all courſe is firſt to named ; And therefore if a 
man bring a Writ of Coftoms and Servi ces, and name 
Rents and other things, the g-neral ſhall not include 
Homage, which is a perſonal ſervice and of a higher 
nature; but it thall extend to ordinary annual ſervices, 31 
. Dreit, So the Satute of 13 Fiz. cap. 10, which 


beginneth with Colleges, Deans and wg Parſons, 
$ 


Vicars, and concludes with theſe words, and others 
having {ſpiritual promotions; ſhall not comprehend Bi- 
ſhops, that are of a higher degree; as appears in the 
Archbiſhop of Canterbury's Cate reported by Sir Edi, 
Coke, lib. 2, fo. 46. 

And thus much is explained in this very Statute towards 
the end, when it doth enumerate thoſe were meant b 
the W. ord other, namely under-Sheriffs, Conſtables, 
Bailifls, 

Again, the Words are Sheriffs and others which have 
taken and kept in Priſon: Now every Man knoweth 


Judges do neither arreſt nor keep Men in Priſon, that is 


the Office of Sheriffs, and other inferior Miniſters : 
Therefore this Statute meant ſuch only, and not Judges, 
The Words are further, that they let out by replevine 
ſuchas were not repleviſable ; that is the proper Language 
for a Sheriff. Nay more expreſs afterward in the Body 
of the Statute, that ſuch as are there mentioned thall be 
in no caſe re pleviſable by the Common Writ (which is,de 
hemine replegiands, and is directed to the Sheriff) nor with- 


out Writ which is by the Sheriff en cio. But that which $ 
That 


rte. o andw Cr 15 this. 


— — 


1. 19% 


That the command of the Juſtices who derive their 
authorities from the Crown, is there equal as to this purpoſe 
with the command of the K ing. And therefore by all 
* reaſonable conſtruction it muſt needs relate to Officers 
' - ſubordinate to both, as Sheriffs, under- Sheriffs, Bailiffs, 


Conſtables and the like. And it were an harſh expoſition 
© ſay that the Juſtices might not diſcharge their own 
Command, and yet that reaſon would conclude as much, 
And that this was meant of the Sheriffs and other Miniſters 
of Juſtice, appeareth by the recital 27 E. 1, cap. 3. 

And now, my Lords, I have performed the command of | 
the Commons; and as I conceive, ſhall leave their de- 
claration of perſonal Liberty on ancient and undoubted 
truth, fortified with Seven Acts of Parliament, and not 
oppoſed by any Statute or authority of Law whatſoever, 


| The Objeftions of the King's Councel, with the Anſwers 


made thereunto at ibe two Conferences touching tbe Jons 

maller, 
1 T was agreed by Maſter Attorney General, that the Seven 

Statutes urged by the Commons were in force, and that 
Magna Charta did extend moſt properly to the King, But 
he laid, Firſt, that ſome of them are in general Words, and 
therefore conclude nothing, but are to be expounded by 
the Precedents ; and others that be more particular are ap- 
plied tothe ſuggeſtions of Subjects, and not to the King 8 
Command ſimply of itſelf. 
| Hereunto was anſwered, that the Statutes were 28 direct 
as could be, which appeareth by the reading of them: And 
though that ſome of them ſpeak of ſuggeſtions of the Sub- 
ject, yet others do not; and thoſe that do are as effectual, 
for that they are in equal reaſon, a commitment by Com- 
mand of the King heing of as great force when it moveth 
by a ſuggeltion from a Sohject, as when the King takes 
notice of the cauſe himſelf ; the rather for that Kings ſel- 
dom intermeddle with matters of this pature, but be in- 
formation from ſome of their Subjects. 

Secondly, Mr. Attorney objected that per legem terre in 
Aagna Charta (which is the foundation of this Queſtion) 


caynot 
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eannot be underſtood for proceſs of the Law and original 
Writs ; for that in all Criminal proceedings no original 
Writ is uſed at all, but every Conſtable may arreſt either 
for Felony, or for breach of the Peace, or to prevent a breach 
of the Peace, without proceſs or original Writ; and it were 
hard the King ſhould not have the Power of a Conſtable : 
and the Statutes cited by the Commons make proceſs of the 
Law and Writ original to be all'one. | 


The anſwer of the Commons to this Objection was, that 
they do not intend original Writs only by the Law of the 


Land, but all other legal proceſs, which comprehends the 
whole proceedings of Law upon Cauſe, other than the Trial 
by Juty, J udicium parium, unto which it is oppoſed. Thus 
much is in ported ex vi 1ermin!, out of the Word proceſs, 
and by the true acceptation thereof in the Statutes which 
have been urged by the Commons to maintain their De- 
claràtion, and moſt eſpecially in the Statute 25 E. 3: cap. 4 
V here it appearech, that a Man ought to be brought into 


anſwer by the courſe of Law; having former mention made 


of proceſs made by original Writ. 

And in 28 E. 3, cap. 3, by the courſe of the Law, is 
rendred by due proceſs of the Law. And 36 E. 3, Rot. 
Parl. num 20, the Petition of the Commons ſaith, that no 
Man ought to be impriſoned by ſpecial Command without 
Indictment, or other due proceſs to be mace by the Law, 
37 £.3, cap. 18, calleth the ſame thing proceſs of the Law: 
42 E. 3, cap. 3, ſtileth it by due proceſs and Writ original; 
V hefe the conjunctive mult be taken for the disjunctive: 


which change is ordinary in the expoſition of the Statutes |. 
and Deeds, to avoid inconvenience, to make it ſtand with 


the reſt and with reaſon. And it may be collected that by 
the Law of the Land in Magna Charta, by the Courſe of 


the Law in 25 E. 3, by due proceſs of the Law in 28, E. 3, 


other due proceſs to be made by the Law in 36, E. 3, proceſs 
of the Law 37, E. 3, and by due proceſs and original Writ 
in. 42 E. 3, are meant one and the ſame thing, the 
latter of theſe Statutes referring always to the former, 
and that all of them import any due and regular pro- 
ceeding of Law upon a Cauſe, other than the trial by 
Jury. . And this doth appear in Coke 10, 74, in the caſe of 


the 
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extend to all thoſe Laws. 


- [ 21} ; | 


it is underſtood of giving Juriſdiction by Charter or pre- 
ſcription, which is the ground of a proceeding by courie 


of Law: and in Selden's Notes on Horteſcue, fol. 29, where 
it is expounded for Law wager, which is likewiſe a trial at 
Law by the oath of the party, differing from that by Jury. 


And it doth truly comprehend theſe and all other regular 

proceedings in Law upon Cauſe, which gives authority to 

the Conſtable to arreſt upon Caule, | 
And if this ſhould not be the true expoſition of theſe 


words per legem terre, the Kings Councel were deſired to 


declare their meaning: which they never offered to do; 
and yet certainly theſe words were not put into the Statute 
without ſome intention of conſequence, Whereupon Mr, 
Serjeant Aſbley offered an interpretation of them thus. 
Namely, that there were divers Laws of this Realm, 


as the Common Law, the Law of the Chauncery, the 


Eccleſiaſtical Law, the Law of the Admiralty or Marine 
Law, the Law of Merchants, the Martial Law, and the 
Law of Slate, and that theſe words per legem terre do 

To this ic was anſwered, that we read of no Law of Szate, 
and that none of theſe Laws can be meant there ſave the 
Common Law, which is the principal and generalLaw, 
and is always underſtood by way of excellency, when men- 
tion is made of the Law of the Land generally: and thay 
though each of the other Laws, which are admitted into 


this Kingdom by Cuſtom of Act of Parliament, may juſtly 
be called a Law of the Land; vet none of them can have 
the preeminence to be ſtiled the Law of the Land. And 
no Statute, Law-book or other Authority, Printed or un- 
printed, could be ſhewn to prove that the Law of the Land 
being generally mentioned, was ever intended of any other 


Law than the Common Law; and yet even by theſe other 


Laws a Man may not be committed without a caule 
+ expreſſed, | | | 


Admiting that per Jegem terræ extends to all the Laws of 


the Realm, yet a Man muſt not be committed by any of 
them, bur by the due proceedings that are exerciſed by 


thoſe Laws, and upon a Cauſe delivered. 


the Markalſey and Coke 11, 99, James Bagg*s caſe, where 


Agaiu 


2 


Again it was urged, that Ro King was not bound to 
expreſs the cauſe of impriſonment, becauſe there may be in 
it matter of State, not fit to be revealed for a time, left 
the Confederates thereupon make means to eſcape the 
hands of Juſtice, And thereupon the Statutes cannot be 
intended to reſtrain all commitments unleſs a cauſe be ex- 
preſſed, for that it would be very inconvenient and dan- 
gerous to the State to publiſh the cauſe at the very firſt. 

Hereupon it was replied by the Houſe of Commons, 
that all danger and inconvenience may be avoided by de- 
claring a general Cauſe, as for treaſon, ſuſpicion of treaſon, 
miſpriſion of treaſon, or fellony, without ſpecifying the 
particular, which can give no greater light to a Confederate 
than will be conjectured by his very apprehenſion upon the 
impriſonment, if nothing at all were expreſſed. 

It was further alledged, that there was a kind of 
contradiction in the poſition of the Commons, when they 
ſay the party committed without a cauſe ſhewed ought to 
be delivered or bailed : Bailing being a kind of impriſon- 
ment, Delivery a total freeing. | 

To this it was anſwered, that it hath always been the 
diſcretion of the ſudges to give ſo much reſpect to a Com- 


mitment by the Command of the King, or the Privy 
Councel, (which are ever intended to be done on juſt and 


weighty Cauſes) that they will not preſently ſet him free, 


but bail him to anſwer what ſhall be objected againſt him 3 


on his Majeſty's behalf. But if any other inferior Officer 
commit a man without a cauſe ſhewed, they do inſtantly 
deliver him, as having no cauſe to expect their pleaſure, 
So the Delivery is applied to an impriſonment by the 
command of ſome mean miniſter of Juſtice, Bailing when 
it is done by the Command of the King or his Councel. 

It was laid by Mr. Attorney, That Bailing was a grace 
and favour of a Court of Juſtice, and that they may refuſe 
to do it. 


This was agreed to be true in divers caſes, as where the 


caſe doth appear to be for fellony, or other crimes ex- 
preſſed ; for that there is another way to diſcharge them 


in ſome convenient time, by their trial; and yet in ſomm 


of theſe caſes che conſtant practiſe hath been anciently and 


modernly 4 
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A | © modernly to bail them. But where no cauſe af the im- 


1to Priſonment is returned but the Command of the King, 
% there is no way to deliver ſuch perſons by trial or otherwiſe, 
5 1 y but that of the habeas Corpus; and if they ſhould be then 
1 remanded, they may be perpetually impriſoned without 
1 any remedy at all, and conſequently a man that had com- 
t be mitted no offence, be in worſe cafe then a great Offender; 
2 for the latter ſhould have an ordinary trial to diſcharge 
"pi him, the other ſhould never be delivered. 


WES) 


ors, .The Argument which by command of the Houſe of Commons, 


2 muas made at theit firſt conference with the Lords, | touching 
the the Liberty of the perſon of every Freeman, out of 
te Precedents of Record and Reſolutions af Judges in former 
che mes, by Mr. Selden, Pn OT [2 
| 1 My Lords, 1 6 | oe ny 
_—_ . Lordſhips have heard from the Gentleman that 
hey 124 laſt ſpake a great part of the grounds upon which the 
ro il Houſe of Commons, after mature deliberation, ptoceede d 
on. oh £2 that clear reſolution touching the right of Liberty of 
their perſons, The many Acts of, Parliament (which are 
* 1 the written Laws of the Land, and are expreſiy ia the 
"mn. point) have been read and opened, and ſuch objections as 
ivy 4 have been by ſome made to them, 'and ſome other ob- 
A i jections alſo made out of other Acts of Parliament, Have 


been clearly anſwered. e : 
It may ſeem now perhaps, my Lords, that little remains 
needful to be further added. for the enforcement” and 
maintenance of ſo fundamental and eſtabliſhed a tight and 
liberty belonging to every Free- man ff the Kingdom. 
But in the examination of Queſtions of Law or Right, 
3 belides the Laws or Acts of Parliament, that ought chiefly 
do regulate and direct every man's judgment, whatſoever 
4 hath been put in practiſe to the contrary ; there are com- 
foſe monly alſo uſed former Judgments or Precedents; and they 
adeed have been fo uſed ſometimes, that the weight of 
7 Realon, of Law, and Acts of Parliament hath been laid 


the A . 4 „ 8 , 
er. by, and reſolutions have been made, and that in this very 
em beit, only upon the interpretation and apprehenſion of 
= Piecedents. | | RIEL: 
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But Precedents, my Lords, are good media or proofs bf 
illuſtration or confirmation when they agree with the e- 
preſs Law; but they can never be proof enough to over- 
throw any one Law, much leſs ſeven ſeveral Acts of Par- 
liament, as the number of them is for this point. = 
The Houſe of Commons therefore taking into con- 
conſideration, that in this Queſtion (beingot ſo high a nature 
that never any exceeded it in any Court of Juſtice whatſok 
ever) all the ſeveral ways of juſt examination of the.truch + 
ſhould be uſed, have alſo moſt carefully informed them- 
ſelves of all former Judgments or Precedents concerning 
this great point either way, and have been no leſs careful 
of the due preſervation of his Majefiy's jult Prerogative, 
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than of their own Rights. 
The Precedents here are of two kinds, either meerly © 
matter of Record, or elſe the former reſolutions of Judges A 
after ſolemn debate in the point. 3 
This part that concerns the Precedents, the Houſe of * 
Commons have commanded me to preſent to your Lord- } 
ſhips, which I ſhall as briefly as I _—_ ſo 1 ſhall doit 
alſo faithfully and perſpicuouſly. - . 
To that end, my Lords, before I come to the particular 1 
of any of theſe Precedents, I ſhall firſt remember to your 4 
Lordſhips that which ſerves as a general key for the opening 
and true apprehenſion of all them of Record, without 
which key no man (unleſs he be verſt in the Entrys and 
Court of the King's Benth) can poſſibly underſtand them, _ 1 
In all caſes, my Lords, where any right or Liberty 
longs to the Subject by any poſitive Law, written or 1 


—— 
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unwritten, if there were not alſo a remedy by Law for the 
enjoying or regaining of this right or Liberty when it is 
violated or taken from him, the poſitive Law were in vain; 

and to no purpoſe were it for any man to have right in 

any land or other Inheritance, if there were not a known 
remedy, that is an Action or Writ, by which in ſome 

court of ordinary Juſtice he might recover it. And in this 

caſe of right of Liberty of the Perſon, if there were not a 
remedy in the Law for regaining it when it is reſtrained, it 
| were to no purpoſe to ſpeak of Laws chat ordain it ſnould 


75 not be reſtrained. 5 
| - £ Therefore 


E 
S 


"0 - Therefore in this caſe alſo I ſhall firſt obſerve the remedy 


| 9 that every Free · man 1s to uſe for the regaining of his Li- 


1 


berty when he is againſt Law impriſoned, that fo upon the 


legal courſe and form to be held in uſing that remedy, the 


Precedents or judgments upon it (for all Precedents of Re- 
cord riſe out of this Remedy) may be eaſily underſtood. 


0 


here are in the Law divers remedies for enlargement of 


S 
- 


à Free-man impriſoned, as the Writs of odio & atia, and 
of bomine replegiando, beſides the common and moſt known _ 
Writ a Habeas Corpus, or Corpus cum cauſa, as it is called 
allo. | EE 
{ The firſt two are Writs to be directed to the Sheriff of the 


| , County, and lye only in ſome particular caſes, with which 


it would be untimely for me to trouble your Lordſhips, 
® becauſe they concern not that which is committed to my 


1 charge. | 


But that Writ of Habeas Corpus or Corpus cum cauſa, is 


the higheit remedy in Law for him that 1s impriſoned by 


the ſpecial command of the King, or of the Lords of the 
Councel, without ſhewing cauſe of the commitment. Nei- 
ther is there any ſuch thing in the Laws of this Land, as a 
Petition of Right to be uſed in ſuch caſes for the Liberty of 
the perſon, nor is there any other legal Courſe to be taken 
for enlargement in ſuch caſes, howſoever the contrary hath _ 
upon no ground or colour of Law been pretended. 
Now, my Lords, if any man be fo impriſoned by any 
ſoch command or otherwiſe, in any priſon whatſoever 
through England, and deſire either by himſelf, or any other 
in his behalf this Writ of {Habeas Corpusgffor the purpoſe) in 
the Court of King's Bench; the Writ is to be granted to 
Þim, and ought not to be denied him, no otherwiſe than 
any ordinary original Writ in the Chancery or other com- 
mon proceſs of Law may be denied: Which, amongſt 
Other things, the Houſe of Commons hath reſolved allo 
'Vpon nature deliberation, and I was commanded to let 
your Lordſhips know ſo much. | | 
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This Writ is to be directed to the Keeper of the Priſon _ 


zn whoſe cuſtody the Priſoner remains, commanding him 


That at a certain day he bring in the body of the Priſoner, 


d /ubjiciendum & recipiendum juxta quod Curia conſideraverit, 


2 ; 
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39 


1 261 


& una cum cauſa captionis & detentionit; and oftentities "i 


una cum cauſa deteniionis only, captionis being omitted, 
The Keeper of the Priſon thereupon. returns by what 
Warrant he detains the Priſoner, and with his Return filed 
to his Writ brings the Priſoner to the Bar at the time 
appointed, 

When the Return is thus made, the Court deck of 
the ſufficiency or inſuſticiency of it only out of the body of 
it, without having reſpect to any other thing whatſoever : 
that is, they are to ſuppoſe the Return to be true. whatſo- 
ever it be, For if it be falſe, the party may have his re- 
my by action on the caſe againſt the Gaoler that brings 

im. 


Now, my Lords, when this priſoner comes thus to the 


w of the Return think him in Law to be bailed ; then he 
is always firſt taken from the Keeper of the Priſon that 


Hh if he deſires to be bailed, and that the Court upon 


brings him, and committed to the Marſhal of the King's 
Beuch, and afterwards bailed ; and the Entry perpetually is 
Commitiilur Marr. C poſtea raditur in ballium. For the 
Court never bails any man until he becomes their own 
Priſoner, and be in cuſtodia Mareſcalli of that Court. 
But if upon return of the Habeas Corpus it appears to the 


Court that the Priſoner ought not to be bailed, nor diſ- 


charged from the Priſon whence he is brought, then he is 
remanded or ſent back again, there to remain until by 


Courſe of Law he may be delivered. And the Entry in 


ſuch caſe is Remittitur quouſqu: ſecundum legem deliberatus 
ſuerit, or Remiltitgr quonjque Sc. which is all one, and is 


the higheſt ward Or Judgment that ever was or can be 


given upon a Habeas . 
But if the Judges doubt only whether in Law they ought 
to take him from the priſon whence he came, or give day 


to the Sheriff to amend his Return, (as often they do) 


then they remand him only during the time of their debate, 
or until the Sheriff hath amended his Return; and the 


Entry upon it is Remitlitur only, or Remittitur priſons "| 
Predict. without any more, And ſo remittitur generally is 


of far leſs moment in the award upon the Hlabeas Corpus then 


remitlitur quouſque ; howſoever vulgar opinions raiſed out 
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All thefe things are of moſt known and conſtant uſe in 
the Court of Kings Benth, as it cannot be doubted bur 
your Lordſhips will eaſily know alſo from the grave and 
learned, my Lord: the Judges. | 

Theſe two cauſes, the one of the Entry of Committitur 
Mareſcal'o & poſtea traditur in ballium and the other Re- 
mittitur quouſqae, and Remiltitur- generally, or Remittitur 
priſone preditt. together with the nature of the Haheas 
Corpus, being thus ſtared, it will be eaſier for me to open, 
and your Lordſhips to obſerve whatſoever ſhall occur to 
this purpoſe in the Precedents of Record; to which I ſhall 
come in particular. 2 | 

But before J come to the Precedents, I am to let your 
Lordſhips know the reſolution of the Houſe of Commons 
touching the enlargement of any man committed by com- 
mand of the King, or of the Privy Councel, or of any 
other, without caule of ſuch commitment. Ir is thus, 

That if a Free- man be committed, or detained in priſon, 
or otherwiſe reſtrained by the Command of the King, the 


Privy Councel, or any other, and no cauſe of ſuch com- 


mitment, detainer, or reſtraint be expreſſed, for which'by 
Law he ought to be committed, detained, or reſlrained, 
and the ſime be returned upon a Habeas Corpus granted for 
the party, that then he ought to be delivered or bailed, _ 
This reſolution, as it is grounded upon thoſe Acts of Pars 
liament already ſhewed, and the reaſon of the Law of the 
Land, which is commitred to the charge of another, and 
anon to be opened unto you; is ſtrengthened allo by many 
Precedents of Record. „ 
But the Precedents of Record that concern this point are 
of two kinds: for the Houſe of Commons hath informed 
icſelf of ſuch as concern it either way. „ 
The firſt, ſuch as ſhew expreſly that perſons committed 
by the Command of the King, or of the Privy Counce!, 
without any cauſe ſhewed, have been enlarged upon Bail 
when they prayed it. Whence it appears clearly that by 
Law they were bailable, and ſo by Habeas Corpus to be ſer 
at liberty, For although they ought not to have been 


committed without cauſe ſhewn of their commitment; yet 
1 5 it 
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it is true that the-reverend Judges of this "ay in former 
Ages, did give ſuch a reſpect to ſuch commitment by 


Command of the King or of the Lords of the Councel, 
Cas alſo to the commitments ſometimes of inferior perſons) 


that upon the Habeas Corpus they rarely uſed abſolutely to 
diſcharge the priſoners inſtantly, but to enlarge them only 


vpon Bail, which ſufficiently ſecures and preſerves the 
Liberty of the Subject according to the Laws that your 
Lordſhips have alrcady heard. Nor in any of theſe caſes 
is there any difference made between any ſuch commit- 
ments by the King, and commitments by the Lords of the 
Councel that are incorporated with him. 


The ſeeond kind of Precedents of Record are moch as 


have been pretended to prove the Law to be contrary, and 


that perſons ſo committed ougat not to be ſet at liberty 
vpon Bail, and are in the nature of Objections out of 


Record. 
I ſhall deliver them ſummarily to your Lordſhips with 


all faith, as alſo the true Copies ef them: Out of which 


it ſhall appear clearly to your Lordſhips, that of thoſe of 


the firſt kind there are no leſs then twelve moſt full and 
directly in the point to prove that perſons ſo committed 
are to be delivered upon bail; and among thoſe of the 
other kind there is not ſo much as one that proves at all 
any thing to the contrary. 

I ſhall firſt, my Lords, go through them of the firſt 
kind, and ſo obſerve them to your Lordſhips, that ſuch 


ſcruples as have been made upon them by ſome that have 


excepted againſt theng, ſhall be cleared alſo according as 

I ſhall open them ſevvally. 
The firſt of this firſt kind is of Edw, 2, time. It is in 
Paſche 18 E. 3, Rot. 33, Rex. The caſe was thus, King 
E. 3, had committed by Writ, and that under his Great 
Seal (as moſt of the Kings Commands in that time were) 
one Jobn de Bidleſton, a Clergy- man, to the priſon of the 
Tower, without any cauſe ſhewed of the commitment. 
The Lieutenant of the Tower is commanded to bring him 
into the Kings Bench, where he is committed to the 
Marſhal. But the Court aſked of the Lieutenant if there 
were any cauſe to keep this Bidlaſten in priſon, beſides that 
commitment. 
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commitment of the King, He anſwered, No. Where 


upon (as the Roll ſaith) Quia videtur Curie i reve predictun 
Johannem de Bidleſton in priſona Marr. Regis hic detinend, 
idem Johannes dimittilur per manucaptionem Will. de 


1 Wakefield and ſome others. Where the Judgment of the 


Court is fully declared in the very point. | 

PT he ſecond of this firſt kind of Precedents of Record is 
in the time of H. che 8, One John Parker was committed 
to the Sheriffs of London pro ſecuritate pacis, at the Suit of 
one Brinton, ac pro ſuſpicione fellonie committed by him at 
7 Cowall in Gloceſterſpire, ac per mandatum Dni. Regis: he is 
committed to the Marſhal of the Kings Bench, & poſtea ito 


eodem Termino traditur in Ballium. I here were other cauſes 


NF of the commitment, but plainly one was a Command of 
the King ſignified to the Sheriff of London, of which they 


7 rook notice. OL 51 
= Bur ſome have interpreted this as if the commitment 


1 here had been for ſuſpicion of fellony by command of the 


+ King; in which caſe it is agreed of all hands that the 
2 Priſoner is bailable, : ee. | 
But no man can think ſo of this Precedent, that obſerves 
the Contents and underſtands the Grammar of it, wherein 
7 moſt plainly, ac per mandatum Regis hath no reference to 
any other cauſe whatſoever, but is a ſingle cauſe enumerated. 
in the Return by it ſelf, as the Record clearly ſnews. It 
is in the 22 H. 8, Rot. 37. 5 

The third is of the ſame time. It is 35 H. 8, Rot. 33. 
Job Bincks caſe. He was committed by the Lords of the 
Councel pro ſuſpicione fellonie, ac fro aliis cauſis illos 


ꝑmoventibus. Qui committitar Mareſcallo, &c. et immediate 


"Rex gratia curiæ ſpecial, traditur in ballium. 8 
They commit him for ſuſpicion of fellony, and other 

cauſes them thereunto moving, wherein there might be 
matter of State, or whatſoever elſe can be ſuppoſed, and 
Pfainly the cauſe of the commitment is not expreſſed; yet 


the Court bailed him without having regard to thoſe other 
unknown cauſes that moved the Lords of the Councel. 

hut it is indeed ſomewhat different from either of thoſe 
Fother two that precede, and from the other vine that 
follow; For it is agreed, That if a cauſe be expiclſed in 
i | | the 
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the return, inſomuch as the Court can know why he is 
committed, that then he may be bailed; but not if they 
know not the cauſe. Now when a man is committed for 
a ' Cauſe expreſſed,” & pro aliis cauſis Dominas de Cancilio 
moventibus, certainly the Court can no more know in ſuch 
a caſe what the cauſe is, then in any other. 


The tourth of theſe is in the time of Queen Mary. It 


is Paſche 2 and 3 Phil. and Mar. Rot. 58, Querton's caſe, 
Richard Overton was returned, upon a Habeas Corpus di- 


reed to the Sheriffs of London, to have been committed 


to them and detained per mandatum prenobilium virorum 
honorabilis Concilii Dominorum Regis & Reginæ. Nui com- 
mittitur Mareſcallo Sc. immediate traditur in ballium. 

In anſwer to this Precedent, or by way of objection 
againſt the force of it, hath been ſaid that this Overton ſtood 
at that time indicted of Treaſon. It is true, he was ſo 
indeed, but that appears in another Roll, that hath no 
reference to Return, as the Return hath no. reference to 
that Roll. 2 8 VI 
| Yet they that object this againſt the force of this Pre- 
cedent ſay, That becauſe he was indicted of Treaſon, 
therefore, though he was committed by the command of 
the Lords of the Councel without cauſe ſhewed, yet he 
was bailable for the Treaſon, and upon that was here 
bajled. Than which Objeflion nothing can be or is more 
contrary to Law or common Reaſon. * 

It is moſt contrary to Law, for that clearly every Return 
is io be adjudged by tlie Court out of the body of the Writ 
it ſeif, and not by any other collateral or A Record 
whatſoever. Therefore the matter of Indictment here 
cannot in Law be Cauſe of the bailing of the Priſoner. 

And it is ſo adverſe to all common Reaſon, that if the 


objection be admitted, it muſt of neceſſity follow that [ | 


whoſoever ſhall be committed by the King or the Privy 
Couucel, without cauſe ſhewed, and be not indifted of 
Treiſon or ſome other offence, may not be inlarged by 
reaſon of the ſuppoſition of matter of State, But that 
whoſoever is fo committed, and withal ſtands fo indicted, 
though in another Record, may be enlarged, whatſoever 


the matter of State be tor which he was commuted, The 
" abſurdity 


wy 
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abſurdity of which aſſertion needs not a word for further 
confuration : as if any of the Gentlemen in the laſt Judgment 
ought to have been the ſooner delivered if he had been allo 
indicted of Treaſon. Certainly if ſo, -Traitors and Felohs _ 
had the higheſt-priviledges of perſonal Liberty, and that 
above all other Subjects of the Kingdom. +: vn 
The firſt of this firſt kind is of Queen Mary's time alſo; 
It is Paſcbe 4 & 5 P. & MH. Rot. 45, the Caſe of Edward 
Newport, He was brought into the Kings Bench by Habeas 
Corpus out of the Tower of London, cam cauſa, viz." Quod 
commiſſus fuit per mandatum Conciliorum Domine Reginæ. 
Qui committitur Mary. Ec. et immediate traditur in ballium, 
To this the like kind of anſwer hath been made as in that 
other Caſe of Overton next before cited. They ſay that in 
another Roll of another Term of the ſame year, it appears 
he was in queſtion for ſuſpicion of Coyning. And it'is 
true, he was ſo: But the Return and this Commitment 
mentioned in it have no reference to any ſuch offence; nor 
hath the Bulment of him relation to any thing, but to the 
abſolute Commitment by the Privy Councel. So that the 
anſwer to the like objection made againſt' Overton's Cale 
ſatisfies this alfo.  * © I" 
The ſixth of theſe is of 9, Elizabeth's days. It is Mieb. 
9 Eliz, Rot. 35, the Caſe of Thomas Lawrence, This 


Lawrence came in by Habeas Corpus, returned by the 


Sheriffs of London to be detained in priſon per mandatum 
Concilii Dominæ Reginæ. Qui committitur Mareſcallo, c. 
& ſuper boc traditur in Ballium. 

An Objection hath been invented againſt this alſo, It 
hath been ſaid that this man was pardoned : and indeed it 
appears ſo in the margent of the Roll, where the word 


4 | pardonatur is entred. But clearly his enlargement by Bail 


was upon the Body of the Return only, unto which that 
Note of Pardon in the Margent of the Roll hath no relation 
at all, And can any man think that a man pardoned (for 
what offence ſoever it be) might not as well be committed 
for ſome Arcanum or matter of State, as one that is 
not pardoned? ? RS WET 
The ſeventh of theſe is in the ſame year, and of Eaſter 
Term following. It is Paſche 9 Eliz, Rot. 6 8, Robert 
So | E Conſtable's 
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the Tower, and in the Return it appeared he was com- 


mitted per mandatum pri vati Concilii dict. Domine Reginæ. 


Qui commitlitur Marr. & pofiea ifto eodem Termino moan 
in ballium, 
The like Objection hath. been made to this, as to that 


before of Lawrence: but the ſelf ſame Anſwer clearly | 


' ſatisfies for both of them. 


The eighth is of the ſame Queen's time, in n Paſche 20 
Eliz. Rot. 72, John Browning's Cafe, This Browning 
came by Habeas Corpus out of the Tower whether he had 
been committed, and was returned to have been committed 


per privatum Concilium Dominæ Regine. Dui committitur 
; Mareſc. et poſtea no eodem Termino traditur in ballium. 

\ To this it hath been ſaid, That it was done at the chief 
. Juſtice Wray's Chamber, and not in Court: and thus the 
; Authority of the Precedent hath been leſſened and ſlighted. 
„If it had been at his Chamber, it would have proved at 


-Jeaſt thus much, That Sir Chriſtopher Wray then chief 1 
Juſtice of the. King's Bench, being a grave, learned and 1 


--vpright Judge, knowing the Law to be ſo, did bail this 
Browning, and ſo enlarge him. And even ſo far were the 
Precedent of value enough. But it is plain that though 
the Habeas Corpus were returnable indeed (as it appears in 


; the Record it ſelf) at his Chamber in Serjeants Inn, yet he 9 


only committed him to the King's Bench preſently, and 
referred the conſideration of enlarging him to the Court, 


who afterwards did it, For the Record ſaid, Et poſtea iſto 


eodem Termino traditar in ballium: which cannot be in- 
tended of an enlargement at the chief Juſtice his Chamber, 


The ninth of this firſt kind is in Eil. 40 Elia. Rot. 6, 


#1, 


Conflable's Caſe. He was brought by Habeas Corpus oi out of 1 


Edward Harecourt's Caſe, He was impriſoned in the Cate 


houſe, and that per Dominos de privato Concilio Domine 
Reginæ pro certis cauſis eos moventibus et ei ignotis, and up- 


on his Habeas Corpus was returned to be therefore only | 
detained, Qui committitur Marr, &c. et paſtea iſto eodem | 


Termino traditur in ballium. 
To this never any colour of anſwer bath been yet offered, 


The tenth is Cazeſby's Caſe in the Vacation after Hil/ary 4 
Term 43 E. Kot. 37, Robert Gut was committed to the 
| Fleet 
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Fleet per warrant. di verſorum prenobilium virorum de privato 
Cuncilio Deminæ Reginæ. He was brought before Juſtice. 
Fennor, 

Corpus at 


one of the Judges of the King's Bench, by Habeas 
Wincheſter Houſe in Southwark, & commiſſus 
uit Marr, per præfat. Ed w. Fennor, & ſtatim traditur in 


The eleventh 's Richard Beckwith's Caſe, which was in 


Hillary 12 of King James, R. 153. He was returned upon 
+ his Habeas Corpus to have been committed to the Gate- bouſe 
by divers Lords of the Privy Councel, Qui commiltitur 

Marr. & poſtea iſto Termino traditur in ballium. 


Wo o 


To this it hath been ſaid by ſame, that Beckwith was 


bailed upon a Letter written by the Lords of the Councel 
to that purpoſe to the Judges. But it appears not that there 
was ever any letter written to them to that purpoſe; which 
though it had been, would have proved nothing againſt 
the authority of the Record, For it was never before 
heard of that Judges were to be directed in point of Las- 
by letters from the Lords of the Councel; although it 

cannot be doubted but that by ſuch letters ſometimes they 
have been moved to bail men that would not, or did not 
2} aſk their enlargement without ſuch letters, as in ſome 
examples that I ſhall ſhew your Lordſhips among the 


Precedents of the ſecond kind, . 
The twelfth and lat of theſe is that of Sir Thomas 
It is Mich. 14 Facobi, Rot. 147. He was com- 
mitted to the Tower per warrantum a diverſis Dominis de 


privato Concilio Domini Regis, Locum tenenti directum, and 


was returned by the Lieutenant to be therefore detained in 
priſon, Qui committitur Marr. & ſuper hoc traditur in 
„ 5 5 | 

To this it hath been anſwered, That every body knew 
by common fame that this Gentleman was committed for 
ſuſpicion of the death of Sir Thomas Overbury, and that he 
was therefore bailable, A moſt ſtrange interpretation, as 


| 4 if the Body of the Return and the Warrant of the Privy 


Councel ſhould be underſtood and adjudged out of fame 
only, Was there not as much a fame why the Gentlemen 
that were remanded in the late Judgment were committed 


and might not the ſelf. ſame reaſon have ſerved to enlarge 


E 2 them 


5 


them, their offence (if any were) being I think much leſs 
than that for which this Gentleman was ſuſpected. + 

And thus I have faichfully opened the number of twelve 
Precedents moſt expreſs in the very point in queſtion, and 
cleared the Objections that have been made againſt them. 

And of ſuch Precederts of Record as are of the firſt kind. 
or prove plainly the practiſe of former Ages, and Judgments 
of the Court of the King's Bench in the very point in behalf 
of the Subjects, my Lords, hitherto, 

I come next to thoſe of the ſecond kind, or ſuch as gave 
been pretended to prove that perſons ſo committed are not 4 
to be enlarged by the Judges upon the Habeas Corpus, but 
ought to remain .in Priſon _ at the pleaſure of the King 
or of the Privy Councel. 14 
I! heſe are of two natures. The firſt are thoſe wherein 

ſome aſſent of the King or the Privy Councel appears upon 
the enlargement of a "Priſoner ſo committed; as if that 
becauſe their aſſent appears, therefore the enlargement could 
not have been without ſuch aſſent, 

The ſecond of this kind are thoſe which have been uſed 
as expreſs Teſtimonies of the Judges denying Bail, And in 
ſuch caſes I ſhall open this alſo to your Lordſhips, which 
being done, it wlll moſt clearly appear that there is nothing 
at all in any of theſe that make any thing againſt the Ree 
ſolution of the Houſe of Commons touching this point. 
Nay, they are fo far from making any thing againſt it, that 
ſome of them add good weight alſo to the proof of that = 

Reſolution, 

For thoſe of the firſt nature of this 4 kind of Pre- 
cedents, they begin in the time of H. 7, Thomas Brugge 
and divers others were impriſoned in the King's Bench ad 
mandaium Domini Regis. They never ſought remedy by 
Habeas Corpus or otherwiſe, for ought appears; but the 
Roll ſays, Dominus Rex relaxavit mandatum, and ſo they 
were bailed, But can any think that this is an Argument 
either in Law or common Reaſon, that therefore they could 
not have been bailed without ſuch aſſent. 

It is common in the Caſes of common perſons, that one 
being in Priſon for ſurety of the peace, or the like, at the 
Suit of another, is bailed upon the releaſe of the party 

plaintiff 


4:7 


aiot Can it follow that therefore he could not ha ve 


15 
4 
* 
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en bailed without ſuch a releaſe. Nothing is more plain 
3 an the contrary. It were the ſame thing to ſay that if it 
| ds that a plaintiff be non ſuit, therefore unleſs he had 


Seen 10n-ſuit. he could not have been barred 1 in the Suit. 
be Caſe laſt cited is M. 2, H. 7, Rot. 6. 


3 The very like 1s in the ſame year, Hill, 7, H. 7, Rot. I3 
ghe Caſe of William Bartholmew, Williams Caſe, and divers 
others. And the ſelf ſame anſwer that is given to the 
other clears this. So in the ſame year Paſche 7, H. 7, Rot. 


38, John Beaumond's Caſe is the Aame in ſubſtance with 


| F hoſe other two; and the ſelf ſame anſwer allo ſatishes, 
1 hat clears t den | 
Ihe next is Mich, 12 E. 7, Rot, 18, Thomas Yewe's 


I Caſe He was committed ad ſecuritatem pacis, for ſurety 
pf the Peace, at the ſuit of one Freemas, and beſides ad 
j iandatum Domini Regis. > And Brit Freeman relaxavit 


ſecuritatem pacis, and then Sir James Hubbard the then King 
Attorney general relaxavit Domini Regis manadatum : and, 
hereupon he is bailed. The relcaſe of the King's Attorney 


no more proves that he could not have been enlarged with- 


put ſuch releaſe or aſſent, then that he could not have been 


ailed without the releaſe of ſurety of. the peace by 


| Freeman. 


The very like is in Hill 9, H. 7, Rot. 14, the Caſe of 
Humphry Batch : which proves no more here than the reſt 
of this kind already cited. 

Then for this part alſo Brooms Caſe of Queen Elizabeth's 
time hath been cited. The Caſe is thus, Ter. 39, Elia. 
Rol. 118, Lawrence Broom was committed to the Gate- houſe 
per mandatum Dominorum Concilii Dominæ Reginæ, and 
pbeing returned ſo upon the Habeas Corpus, is firſt com- 


mitted to the Marſhalſey, (as the courſe is) and then bailed 


by the Court. Which indeed is an expreſs Precedent that 
2 might well have been added to the firſt twelve, 
wich ſo plainly ſhews the practiſe of enlarging priſoners in 
Sehis caſe by Judgment of the Court upon the Habeas Corpus. 
Bor! it is true that in the Scrolls of that year where the Bails 


1 are entred, (but not the Record of the Habeas Corpus) there 


bis a note that chis Broom was bailed per mandatum privati 
3 Concilis 


1667 


been otherwiſe bailed, „„ 

The ſelf ſame is to be ſaid of another of this kind, in 
Mich. 40, Eliz. Rot. 37, Wenden's Caſe. Thomas Wenden 
was committed to the Gate-houje by the Queen and Lords 
of the Councel, pro certis cauſis generally: he is brought 
by Habeas Corpus into the King*s Bench, and bailed by wy 
Court. 

But it is ſaid that in FE Scrolls of that year, that this en- 
largement was per conſenſum Dominorum privati Concilii. 
And it is true that the Queen's Majeſty's Attorney did tell 
the Court that the Lords of the Councel did aſſent to it. 
Follows it therefore that this might not have been by Law 
done if the parties themſelves had deſired it. 

So in  Trinit, primo Jacchi Rot. 30, Sir Jobn Brocket 
being committed to the Gate houſe, is by Habeas Corpus 
returned to ſtand commiſted per mandatum privati Conciiit, 
And: he is enlarged virtue warranti d Concilio Prediiio. 
But the ſame anſwer that latisfies for the reſt before cited, 
ſerves for this alſo, 

The laſt of theſe is Reyner's Caſe in Mich. 12. Jacob. 
Rot. 119. He was committed to the Gate-houſe by the 


Lords of the Councel : being brought into the King's Bench 


by Habeas Corpus is enlarged upon Bail. But this they ſay 
was upon a letter wiitten by. the Lords of ihe Coungel to 
the Judges. It is true that ſuch a letter was written; but 


ſufficient to clear this alſo. 

And in all theſe obſerve, Firſt, That it appears not the 
party ever deſired to be enlarged by the Court, or was 
denyed it, Secondly, Letters either of the Councel or 
from the King cannot alter the Law in any caſe. 


So that hitherto nothing that hath been brought for the Y 


{ 


contrary part hath any force or colour of Reaſon in it. 


We come now, my Lords, to thoſe Precedents of the 4 
other nature cited againſt this Liberty of the Subject, that 
is, ſuch as have been uſed to juſtify that perſons ſo com- 


mitted may not be enlarged by the Court. 


They are in number eight; but there is not one of them | 1 


all 


5 


BY 
1 
{39} 
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Concilii ſuper Habeas Corpus. But plainly this is no kind of | 7 
Argument, that therefore in Law he ought not to nave. 9 
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all proves any ſuch thing, as your Lordſhips will plainly | 


ſee. upon the opening of them. The firit four of them are 
exactly in the ſame words, ſaving that the names of the 


Perſons and the Priſons differ, J ſhall therefore cite them 
all one after another, and then clear them together. 
The firſt is Richard Everard's Caſe, Hill. 5, H », Rot. 
18, He and others were committed to the Mar/halſey of 
the Houſhold per: mandatum Domini Regis, and ſo returned 
upon an Habeas Corpus in the King's Bench. Whereupon 
the Entry is only Qui committitur Mareſcallo, Ec, 


The ſecond is Hill. 8, H. 7, Rot. 12, Richard Cherrye's 
. Caſe. He was committed to the Major of Windſor per 


mandatum Domini Regis, and ſo returned upon an Habeas 


Corpus: and the Entry is only Qui committitur Mareſe, &r. 


The third is Hill, 9, H. 7, Rot. 14, Chriſtopher Burton's 
Caſe; who was committed to the Marſbalſey of the 
Houſhold per mandatum Domini Regis, and fo returned 


» 


upon his Habeas Corpus: and the Entry is likewiſe Qui 


commitiitur Mareſcallo, &c. i 
The fourth is Heorge Urſwick's Caſe, Paſche 19, H. 7, 


Rol. 23. He was committed to the Sheriffs of London per 
mandalum Domini Regis, and returned ſo upon the Haveas 


Carpus, Oui committitur Mareſc. | 


Theſe Four have been uſed principally as expreſs Pre- 
cedents to prove that a Priſoner ſo committed cannot be 


enlarged. And perhaps at the fi:!t fight by men that 


know not or obſerve not the courſe and Entries of the 
Court of King's Bench, they may be apprehended to prove 
as much: But in truth they rather prove the contrary at 
leaſt there is no ſuch colour in them of any ſuch matter as 


they have been uſed for. | Bo 
To which purpoſe I beſeech your Lordſhips to call to 


| your memories that which 1 firſt obſerved to you, touching 


the courſe of that Court where a Priſoner is brought in by 


. babeas Corpus. He is (ii he be not to be remanded) firit 


committed to the Marſhal of that Court, and then bailed 
as his Caſe requires, that is {o certain as it can never be 
.oth-rwite, Now theſ2 men being thus committed by the 
expreſs Command of the King, are firſt you ſee taken from 
the Priſons where firſt they were commined,, Wherein 

| | . = 


CY 
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you may obſerve by the way, my Lords, tnac it a general 9 
ſuppoſition of matter of State were of force, in ſuch a caſe 
it might be as needful for point of State to have the Pri- 


ſoners remain in priſon, Where the King by ſuch an 
abſolute Command committed N as to have them at 
all committed. 

When they have taken them from the Priſons where 
before they were, they commit them to the Adarſhal of 
their own Court, which is but the firſt ſtep to bailing 
them. Now it appears not indeed that they were bailed, 
for then traditur in ballium had followed: but nothing at 
all appears that they were denied it; perhaps they never 
aſked it, perhaps they could not find ſuch as were ſufficient 
to bail them. And in truth whenſoever any man is but 
removed from any Priſon in England (though it be for 
debt or treſpaſs only) into that Court, the Entry is but in 
the ſelt-ſame ſyllables as in theſe Four Caſes. 

And in truth if theſe Precedents did prove that any of 
the Priſoners named in them were not bailable, or had 
been thought by the Court to have been not bailable, ic 
vill neceſſary follow that no man living that is ordinarily 
removed from any other Priſon into the King's Bench, or 
that is there upon an ordinary action of debt or action of 
treſpaſs, could be bailed. For every man that is brought 
thither and not remanded, and every man that is but 
arreſted for debt or treſpaſs, and not returned into that 
Court, is likewiſe committed to the Marſbal of that Court, 
and by the ſelf-ſame Entry, and no otherwiſe, Yet theſe 
Four have been much ſtood on, and have ſtrangely miſled 
the judgment of ſome that either did not, or would ſeem 
not to uaderſtand the courſe of the Court. 


The fifth of this nature is Edward Page's Caſe, It is 


Trinit. 7, H. 8, Rot. 23. This might have been well 
reckoned with the former Four. Had not the mi- entry 
only of the Clerk made jt vary from them. Ed. Page 
was committed to the Marſhalſey of the Houſhold, and 
that per mandatum Domini Regis, and returned to be there- 


fore detained : and the Entry is, Qui committitur Marr. q 


boſpitii Demini Regis. And this word Marr; \ is written 
in the Margent of the Roll, 
| | The 


1 
This hath been alſo uſed to prove that the Judges did 


aſe remand this Priſoner. If they had done ſo, the remanding 
TI= had been only while they adviſed, and not any ſuch award 
an * whichis given when they adjudge him not bailable, But 
al in truth the word Committitur ſhews that it was not any 
= remanding of him: Nor doth that Court ever commit any 
Te * man to the Marſbalſey of the Houſhold. And beſides the 
of word Marr. for Mareſcallo in the margent, ſhews plainly 
ng that he was committed to the Marſhal of the King's Bench, 
ed, and not remanded to the Marſbalſey of the Houſhold. For 
at =” ſuch Entry of that word in the Margent is perpetually in 
ver + caſes of that nature, when they commit a man to their 
ent > own priſon, and fo give him the firſt ſtep to bailment, 
ut Which he may have if he aſk it, and can And bail. And 
for doubtleſs thoſe words of hoſpiti: predict. were added by 
In the error of the Clerk, for want perhaps of diſtinction in 
his underſtanding of the Marſhal of the King's Bench, from 
of the Marſhal of the Houſbol l. | 5 | 
ad The ſixth of theſe is Thomas Ceſar*s Caſe, It is in the 
ie 8 Jacobi Regis, Rot, 99. This Ceſar was committed to 
ily the Marſpalſey of the Houſhold per mandatum Domini Regis, 
or and returned to be therefore detained ; and indeed a remit- 


of 2 titur is in the Roll, but not a remitiitur guouſque, but only 
zht that kind of remittitur which is uſcd only whileſt the Court 
ut aadviſeth. | 


hat Andin truth this is ſo far from proving any thing againſt 
rt, the Relolution of the Houſe of Commons, that it appears 
eſe that the opinion of the reverend Judges of that time was, 
ed That the Return was inſufficient, and that if it were not 
em = amended the Priſoner ſhould be diſcharged, For in the 
Book of Rules of that Court of Mich. Term, when Ceſar's 
is 7} Caſe was in queſtion, they did expreſly order that if the 
ell Steward and Marſhal did not amend their Return, the 


try 4 Priſoner ſhould be abſolutely diſcharged. The words of 
ge the Rule are, N Sceneſcallus & Mareſcallts boſpitii Do- 


nd mini Regis ſufficienter returnaverint breve de Habeas Corpus 

re- Tho, Ceſar, die Maercurii proxim. poſt quindenam ſancti 

11. Mariini defendens exonerabitur. | > 

den And this is all the force of that Precedent, but yet there 
hhath been an interpretation uſed upon this Rule. It hath 


he been ſaid that the Judges gave this Rule becauſe the truth 
9 8 | F | Way 


[ 40 } 


was that the Return was falſe; and that it was well known 
that the Priſoner was committed not by the immediate 
Command of the King, but by the command of the Lord 
Chamberlain; and thence (as it was ſaid) they made this 


Rule. But this kind of interpretation is the firſt that ever 


ſuppoſed that Judges ſhould take any notice of the truth 
or falſhood of any Return, otherwiſe then the body of the 


Return could inform them. And the rule itſelf ſpeaks - 


plainly of the ſufficiency only, and not of the truth or 
falſhood of it. 5 | | 
The ſeventh of theſe is the Caſe of James Demetrius, 


Edward Emerſon, and ſome others, that were Brewers, and 


were committed to the Marſbalſey of the Houſhold per 
mandatum Domini Regis, and ſo returned upon Habeas Corpus. 
And it is true that the Roll ſhews they were remanded; 
but the remanding was only upon adviſement. And indeed 
the grave and upright Judges of that time, were ſo careful 
leaſt upon the entring of the remanding any ſuch miſtake 


might be, as might perhaps miſlead poſterity in ſo great a 


point, that they would have expreſly the word immediate 


added to remitiitur, that fo all men that ſhould meet with 


the Roll might ſee that it was done for the preſent only, 


and not upon any debate of the queſtion, And beſides 


there is no guouſque to it, which is uſually added when the 
higheſt award upon debate or reſolution of this kind is 
given by them, | i 
The eighth of theſe is the Caſe of Sir Samuel Saltonſtall. 
It i: Hill. 12 Jacob. He was committed to the Fleet per 
mandatum Domini Regis, and beſides by the Court ef 
Chancery, for dilobeying an order of that Court; and is 
returned upon his Habeas Corpus to be therefore detained, 
And it is true that a remiiti;ur is entred in the Roll; but 
it is only a remittitur priſonæ predict. without quouſque 
ſecundum legem delil eratus fuerit. And in truth it appears 


in the Record that the Court gave the Warden of the Fleet 3 


three ſeveral days at ſeveral times to amend his Return, 


and in the interim remiltitur priſonæ predit?, till, Certainly 


if the Court had thought that the Return had been good, 


they would not have given ſo many ſeveral days to have 7 


amended it. For if that mandatum Domini Regis had been 
ſufficient 
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ſufficient in the Caſe, why needed it to have been amended? 
The ninth and laſt of theſe is Trinit 13 Jacob. Rot. 71, 
the Caſe of the ſaid Sir Samuel Saltonſtall. He is returned 
bi. by the Warden of the Fleet as in the Caſe before, and 
generally remittitur as in the Roll ; which proves nothing 


at all that therefore the Court thought he might not by 


Law be enlarged: and beſides, in both Caſes he ſtood 
committed alſo for diſobeying an order in Chancery, 


hheſe are all that have been pretended to the contrary - 


5 


in this great point: and upon the view of them thus opened 
to your Lordſhips, it is plain that there is not one, not 
ſo much as one at all that proveth any ſuch thing, as that 
7 perſons committed by the Command of the King, or of 
the Lords of the Councel, without cauſe ſhewed, might 


not be enlarged; but indeed the molt of them expreſly 
prove rather the contrary, | | 


the ſolemn reſolution of Judges in former times, I ſhall 


(as I am commanded by the Houſe of Commons) repreſent 
unto your Lordſhip, ſomewhat elſe that they have thought 
very conſiderable, with which they have met while they 
= were in a moſt careful enquiry of whatſoever concerned 
them in this great Queſtion, | 


It is, my Lords, a draught of an Entry of a Judgment 


in that great Caſe lately adjudged in the Court of King's 
= Bench, when divers Gentlemen impriſoned per ſpecial. 
mandat. Domini Regis, were by the Award and Judgment 
of the Court, after ſolemn debate, ſent back to Priſon, 


becauſe it was expreſly ſaid, that they could not in Juſtice 


F deliver them, though they prayed to be bailed, 
I.) he caſe is famous and well known to your Lordſhips, 
therefore I need not further mention it. And as yet indeed 


there is no Judgment entred upon the Roll, but there is 
room enough for any kind of Judgment to be entred. 
But, my Lords, there is a form of a Judgment, a moſt 
unuſual one, ſuch a one as never was in any ſuch Caſe 
before uſed, (for indeed there was never before any Caſe 
ſo adjudged) and this drawn up by a chief Clerk of that 

| = Court, 
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Court, by direction of Mr. Attorney General (as the Houſe 
was informed by the Clerk) in which the reaſon of the 
Judgment, and the remanding of thoſe Gentlemen is ex- 
preſſed in ſuch ſort, as if it ſhould be declared upon Record 
for ever, that the Law were that no man could be enlarged 
from impriſonment that ſtood committed by any ſuch 
abſolute command. - 


The draught is only in Sir 7obn Henningham's Caſe, 


being one of the Gentlemen that was remanded, and it 


was mace for a form for all the reſt, The words of it are, 
after the uſual Entry of a Curia adviſur. vult for a time, 
that vis return. predict. nec non diverſis antiquis Recordis 
in Curia bic remanent, conſimiles caſus concernentibus, 
maturaque deliberatione inde prius babita, eo quod nulla ſpecialis 
rau / captionis j/rve detentionis predict. Johann's exprimitur, 
Jed generaliter quod detentus eſt in priſona predict. per ſpeciale 
mandatum Domini Regis; ideo preditſus Johar nes reom#ttiur 
prefato Cuſtoai Marr. hoſpitii predict. ſalvo cu/'odiend, 
gu uſque, E5c. that is quouſque ſecundum legem d£1ii eratus 
ſuerit. And if that Court, which is the higheſt for ordinary 
Juſtice, cannot deliver him ſecundum legem, what Law is 
there (beſeech you, my Lords) that can be ſoughe or in 
any other inferior Court to deliver him? Ds 
Now, my Lords, becauſe this draught, if it were entred 
in the Roll, (as it was prepared for no other purpo'r) 
would be a great declaration contrary to the many Acts of 
Parliament already cited, contrary to all Precedents of 


Former times, and to all reaſon of Law, to the utter 


ſubverſion of the chiefeſt Liberty. and Right belonging to 
every Freeman of the Kingdom, and for that eſpecially 


alſo it ſuppoſeth that divers ancient Records had been 1 
looked into by the Court in like Caſes, by which Records 


their Judgments were directed, whereas in truth there is 
not one Record at all extant that with any colour, not ſo 
much indeed as with any colour warrants the Judgment : 
therefore the Houſe of Commons thought fit alſo that I 


ſhould with the reſt that hath been ſaid, ſhew this draught 


alſo to your Lordſhips. : | 
I come now to the other kind of Precedents, that is, 
ſolemn Reſolutions of Judges; which being not of Record, 
, | remain 
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emain only in authentick Copies. But of this kind there 
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e s but one in this Caſe, that is a reſolution of all the Judges 
(= L n England in the time of Queen Elizabeth. It was in the 
d | our and thirtieth year of her reign, when divers perſons 
d had been committed by abſolute command, and delivered 
h y the Juſtices of one Bench or the other; whereupon it 

/as defired that the Judges would declare in what Caſes 
bt perſons committed by ſuch Command were to be enlarged 
it I by them. The reſolution hath been variouſly cited, and 
2 1 variouſly apprehended. 


e „ The Houſe of Commons therefore deſiring with all care 


is to inform themſelves as fully of the truth of it as poſſibly 
„ they night, got into their hands from a member of their 
189 Houle a 5 of ſelected Caſes, collected by a learned and 
A reveren'i Chic! Juſtice of the Common Pleas, that was one 
le of thein that ga-e the Reſolution, which 1+ entered at large 
r in that Look, I mean the Lord Chief Juſtice Anderſon, It 
. 1 writfen in that book in his own hand, as the reſt of 
„ ige book is And however it hath been cited, and was 
y i Cited in that great Judgment given upon the Habeas Corpus 
is in the Arng's Rench, as if it had been that upon ſuch com- 
n mimen.s the 5 daes might not bail the priſoners; yet it 
is moit plug hat i in the reſolution it ſelf no ſuch thing is 
d contained, but rather expreſly the contrary. I ſhall better 
) if repreſent it to your Lordſhips by reading it, than by 
f opening it. 
f | 


r | ka TE think, that iH any Perſon be 3 by her 


o | Majcity's Command from her Perſon, or by order 
y finn the Councel ara, or if any one, or two of her Coun- 
n FF mit one tor nigh Freaſon, fuch Perſons ſo in the 
s cales ociore com nmicted miy not be delivered by any of her 
s N Courts. wiho rr due Vrial had: Nevertheleſs the Judges 
ma, 4% i ne Quetn®s Writ to bring the bodies of ſuch 
s Paſon e them, and if upon return thereof, the cauſes 
cf thus commitment be certified to the Judges as it ought 
t to be, than the Judges in the caſes before ought not to 
bim, but to remand the Priſoner to the place from 
, ace he cane. Which cannot conveniently be done, 
3 unleſs notice of che cauſe in general, or elſe ſpecial be 


kno W. 


> 


t 


* 


known to the Keeper, or Goaler that ſhall have the cuſtody 1 


of ſuch Priſoner. All the Judges and Barons did ſubſcribe 8 
their names to theſe Articles. Termino Paſcha. 34 Eliz. 
and ſent one to the Lord Chancellor, and another to the 
Lord Treaſurer. — 
If this Reſolution doth reſolve any thing, it doth indeed 
upon the matter reſolve fully the contrary to that which 
hath been pretended, and enough for the maintenance of 
this ancient and fundamental phnt of Liberty of the Perſon 
to be regained by Habeas Corpus, when any man is im- 
priſoned. And I the rather thoug1r fir now to read it to 
your Lordſhips,. that it might he at large heard, becauſe 
in the great Judgment in the King”s Bench, though it 
were cited at the Bar as againſt his point of perſonal Li- FE 
berty, as alſo at the Bench, yet though every thing elſe e 
of Record that was uſed was at iarge read openly, this was 
not read either at Bar or Bench. For indeed if it had FP 
every hearer would eaſily have known the force of it to 
have been indeed contrary to the Judgment. 4 
My Lords, having thus gone through the Charge com- I 
mitted to me by the Houſe of Commons, and having thus a * 
mentioned to your Lordſhips and opened the many Pre- 
cedents of Record, and that draught of the Judgment in 
the like Caſe, as allo the Reſoiuticn ; I ſhall now, as 1 
had leave and direction given me, Ilcaſt your Lordſhips 
ſhould be put to too much trouble and expence of time in- 
the finding or getting Copies at large of theſe things which 
J have cited, offer alſo to your Lordſhips authentick Copies 


1 
8 


of them all, and ſo leave them, and whatſoever elſe I have 


od 


* 


I 


ſaid, to your Lordſhips further conſideration. 43 


| Str Edward Coke. : | 1 du 
ende upon queſtion, that no Free- man ought 6 


to be committed or detained in priſon or otherwiſe Þ 


ſ 


: 
4 


reſtrained by the command of the King, or the Privy e 
Councel, or any other, unleſs ſome cauſe of the commits l 
ment, detainer, or reſtraint be expreſſed, for which by {9 
Law he ought to be committed, detained, or reſtrained, 39 
That the Writ of Habeas Corpus may not be denied but 


ovght to be granted to every Free-man that is committed, g 
_ 
a 


1 
J 


. 
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detained i in priſon or otherwiſe reſtrained, than it be 
Command of the King, the Privy Counſel, or any other, 
praying the ſame, | 
That if a Free-man be committed or detained in priſon, 
otherwiſe reſtrained by the Cummand of the King, or 
e Privy Counſel, or any other, no cauſe of ſuch com- 


e of Pitment, detainer or reſtraint being expreſſed, for which 
rſon Law he ought to be committed, detained or reſtrained, 
im. id che ſame returned upon a Habeas Corpus granted for 
to ie ſame party, that then he ought to be delivered or 
2uſe Railed. All this without one negative. 

h it That theſe Acts of Par lamenc and the judicial Pre- 


Li. dents in affirmance theerof recited by my Colleagues are but 
eclarations of the fundamental Laws of this Realm, I 
Pall prove by manifeſt reaſons, legal reaſons which are the 
had Prounds and Mothers of all Laws 5 
Firſt general reaſon, The firſt general reaſon is drawn 
re ipſæ from impriſonment, ex viſceribus cauſe, be it 
om- loſe or other impriſonment, which is divided into three 


bu J arts, 
X Friſt, No man can be impriſoned at FE will and pleaſure 


* — 
n 
es 


re- 

t in If any, but he that is bond, and a villain, for i the writ 4 
48 14 hat impriſonment at will Et Tayler lug haut nativa babenda. 
hips „ aſe are propria quarto modo to villains. 


Second, but if Free- men of England 7 E. 3, fo. 50, in the 


ach night be impriſoned at the will and e e my 348 — 
pies pleaſure of the King, by his Command, 5% 5 ; . 2 
ave 4 hen were they in worſe caſe than bond- pril. Fitz. Herbert fait 
nen and villains, for the Lord of a 2 note de Ceo. | 
Pillain cannor command another to impriſon his villain with- 


Put cauſe, as df diſobedience or refuſing to ſerve, as is agreed 
In our books. 


3 hid. Impriſonment is accounted in Law civil death, 
ivy Rp erdit domum familiam vicinos patriam, his houſe, his family, | 
nite his wife, his children, his neighbours, his country, and 
by to live among wretched and wicked men. 
4. If a man be threatned to be killed, he 
309 H. 1 » 65, Ce. 

but | may avoid a Feoffment of lands, gifts of 
4, goods, &c. ſo it is if he be threatned to be impriſoned he 


ſhould do the 1 for that it is civil death, 
Second 


I 46 1 Wh, 4 
Second genera] reaſon. The ſecond general reaſon 140 4 jk 
minore ad majus, minima pena corporalis eft major 2ualile, A % 7 
ecuniaria. But the King himſelf cannot im pole 
Bracton fol. 5 
105, it is called 2 fine upon any man, but it muſt be done 
duritia impri- judicially by his Judges, per Fuſticiarios ij 
ſenment. Curia, non per Regem in Camera, and ſo it 4 
K. 311. hath been reſolved by all the Judges of England 3 
Third general reaſon. The third general reaſon is drawn N 
from the number and diverſity of remedies which the Lay 8 
giveth againſt impriſonment, viz. breve de homine replegiand, 
de odio & acia, de Habeas Corpus, an appeal of impritonment, 
& breve de manucaptione, The latter two of theſe ar 
antiquated, but the writ de odio & acia is revived, for tha 
was given by the ſtatute of Magna Charta, ca. 26, and 
therefore though it were repealed by the ſtatute of 28 E. 3% 
yet it is revived 42 E. 3, ca. 1, by which it is provided 
Nu W. 2 that all ſtatutes made againſt Magna Chara are 1 
„ void. Now the law would never have given 
ſo many remedies if the Free- men of England 
might be impriſoned at free will and pleaſure. 9 
Fourth general reaſon. The fourth general reaſon i 
drawn from the extent and univerſality of the pretended } 
power to impriſon, for it ſhould extend not only to the 
Commons of the Realm and their poſterity, but alſo to the 
Nobles, and their honourable Progenies, to the Biſhops/'} 
and Clergy and their ſucceſſors, to all perſons of what , 
condition, or ſex, or age ſoever, to all Judges, Officers, 
& c. whoſe attendance are neceſſary, &c. without — 
of any perſon. 
Fifth general reaſon. The fifth is drawn from thel 
indefinitneſs of time, the pretended power being limited 
to no time may be perpetual during life. | 
Sixth general reaſon. The ſixth a damno & dedecore from | * 
the loſs and diſhonour of the Engliſh Nation in two reſpects, | 4 7 
Firſt for their valour and prowels ſo famous through the N L, 
whole world, 4 28 
Secondly, for their induſtry, for who indeavours to ſs | 
apply himlelf in any profeſſion either of war, liberal ſcience, 
or merchandiſe, &c. it he be but Tennant at will of his 
Liberty, And no Tennant at will, will ſupport or improve 
an 
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. r thing, becauſe he hath no certain eſtate, And thus it 
ould be both dedecus and damnum to the Engliſh Nation, 


155 nd it ſhould be no honour to the King to be King of 
laves. 
"pole Seventh general reaſon. The ſeventh is drawn ab utili_ 
one 


con e juutili, for that it appeareth by 36 E. 2 
un rhat the execution of the ſtatute of Magna 

Fyarta 3 233 3, WE ac iged in 
land 1 Fal ment to be for the profit of the King and of his peo- 
raun“ And therefore this Precended | Power being againlt the 
La 1 g. of the King and of his peꝭ pie can be no more part of 


Rot, Parl 36; E. 
3 nun, 9, & 20. 


254% his prerogative. 

nent Eighth general reaſon, The eighth general ads is 
are raw 4 * for it is ſafe for the King to E. 2, de frang. 
chal ; expreſs the cauſe of the commitment, and Priſen. fat. unt. 
ande dangerous for him to omit it; for if any 5 1 
2 de committed without expreſſing the cauſe, Rege Bade 
| Fhough he eſcape, albeit the truth be it caſe, rot. Parl. 
a e, e felony, yet the eſcape 28 / 6, zu, 16. 
Ven s neither felony nor treaſon, But if the cauſe be ex- 


land Preſſed to be for ſuſpicion of treaſon or felony, then the 
i & ſcape albcit he be innocent is treaſon or felopy. 
n it 1 Ninth general reaſon. The ninth general reaſon is 
Hrawn from the authorities 16 II. 6, lit. Mon/'rans de faits, 
the f 32, by the whole Court, the King! in his preſence cannot 
che ommand one to be arreſted, but an action of falſe im- 
bop: Priſonment lieth againſt him that arreſteth, 22 7. 6, 46. 
3 Newton 1 II. 7, 4, the opinion of Markham Chief Juſtice 
to E. 4, and the reaſon becauſe the party hath no remedy. 
Forteſcue cap. 18, proprio ore nullus Regum uſus eft Sc. to 
commit any man, &c. 4 Elix. Plowd. Com. 236, the com- 
mon Common Law hath ſo admeaſured the King's 
prerogative as he cannot prejudice any min in his 
I Fre epvn and the greateſt inher t ince a man hath, is the 
Liberty of his perſon, for all other are neceſſary to it. Major 
A bereditas venit unicutque noſtrum d fare S legivus quam d 
arentibus 25 E.1, cap. 2, Confirm. Cart, all I dements 
bl given againſt Mag na Cb "aria are void. | 2 
1 VUB- 
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Upon Conference with the Lords theſe objections were 
made by the King's Attorney. 7 97 
Firſt object. That theſe reſolutions of the Houſe were 
incompatible with a Monarchy that muſt govern by the 4 . 
ſtate. 3 
Brafon Anſw. Whereunto it was anſwered, that ii tam || 
proprium et imperii, quam legibus vi vere. And again, 1 
Atribuat Rex legi, quod lex at'ribuat, Sc. viz, domina zonem | . 
& imperium quia fine lege non potiſt e Rex. It can be no * 
more prejudice to the King by reaion of matter of ſtate 8 
for if it be for ſuſpicion ot treglon, miſpriſion of treaſon, or F 
felony, it may be by gencral words expreſſed, viz. a Al 
Juſpicione progiltonis. 
Second object. To blind thoſe thet are committed, one, 
cauſe muſt be pretended and another intended, cect 
when it toucheth matter of ſtate, 1 
Anſw. Wheieunto it was anſwered that all dimmolation | 
. in the courſe of Juſtirxe ws to be avoided, andi 
ſoundnels of truth to take place, and therefore David mM j 
was both a King and a Prophet prayed. to Almighty God 
againſt difimulation in theſe words Tard ſend me a Jount 9 
heart in thy ſtatutes, that 1 be not aſpamed, where found in 
the ol iginaſ ſignifieth upright without diſümulation, and 
ſhame followeth diſſimulation, when the truth is known. ki 
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Your Lordſhips are adviſed by them that cannot bel ö 
daunted by fear, nor miſled by affection, reward, or hope , 
of preferment, that is, of the dead. N 

By ancient and many AQs Parliament in the point | 
beſides, Magna Charta which hath been thirty times 
confirmed and commanded to be put in execution, wherein 
the Kings of England have thirty times given their Boſe 
aſſent, 

Secendly, Judicial Precedents per vividas rationes muniſel 
and apparent reaſons, we in the houſe of Commons have 
upon great ſtudy and ſcrious conſideration made a grand 
manifeſto unanimouſly, nullo contradicente, concerning this 
great Liberty of the ſubject, and haye vindicated and 

| recoverc' 
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ecovered the body of this fundamental Liberty both of 


Ih our Lordſhips and of our ſelves from ſhadows which ſome 


were 
WT ime of the day are long, ſomerimes ſhort, and ſometimes 


oint, 
1m:es 
rein 


oyals 
feſt 


have 
rand 
this 
and 
ere” | 


